
391

otherwise,whether,opinion through rulemaking mayon or the PUC
alternative,an less burdensome that with bothdevelop process, comports

federal and state law..

Affirmed.

DALIANIS, C.J., CONBOY, JJ.,and HICKS and concurred.
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Mason, brief,by proRobin se.

Desbates,Cheryl C. of Exeter on the and orally, Tamposibrief and Law
(PeterGroup, brief),of Nashua Tamposi on the for the respondent.

Lynn, Mason,J. The respondent, Martin anappeals order of the 1st
— (Patten, J.),Circuit Court FamilyBerlin Division upon the recommen-

(Barber, M.),dation of the Marital Master finding obligationthat the of the
Mason,petitioner, Robin to pay 50% of Martin’s federal income taxes was

automatically indischarged Robin’s proceedings for underbankruptcy
7Chapter Code,of the United Bankruptcy §§States 11 U.S.C. 701 et seq.

(2006). affirm in part,We reverse in part, and remand.

The following facts were byeither found the trial court or are
undisputed. The finalparties’ decree of divorce was issued in October 2007.
It directed Robin to ofpay 50% Martin’s federal income Intaxes for 2006.

2010,September filed for ChapterRobin 7 bankruptcy, listing obliga­her
tion under the indivorce decree three separate places. She listed Martin as
a creditor anholding $4,519.50 “2010;unsecured claimnonpriority for for
divorce settlement” aand as codebtor on a “federal tax lien.” She also

among “2006;included her priorityunsecured claims a Federal Tax lien
joint with $5,052.82. 2010,ex husband” in the amount of In December the
United States Bankruptcy Court for the District of New Hampshire found
Robin entitled to a discharge. Robin and Martin each petitioned the

(IRS)Internal Revenue Service for spouse”“innocent relief* from their
liabilityfederal income tax for petition2006. Her was hisgranted; was

denied.
2011,In July Martin filed a motion for incontempt the 1st Circuit Court

— Division,Berlin Family the courtasking payto order Robin to 50% of his
that,federal income tax liability for 2006. The court found thougheven

“innocent reliefspouse” “changed obligationthe nature of from a[Robin’s]

* (1stShulman,Haag 2012), explained spouse”In v. 683 F.3d 26 Cir. the court “innocent relief
as follows:

Taxpayers joint jointly severallywho file returns are held and liable for liabilities
spouse” provisionsthat from in taxflow those submissions. “Innocent relief the

these,exception arrangement.code offer a narrow to this the tax codeUnder
jointexempts a filer who “did not know or to that there was anhave reason know

joint liability.understatement on the tax return” from and several

(citation omitted).Haag, 683 F.3d at 29
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[Martin,]” bankruptcytax debt to a debt owed had absolved Robin of her
obligation to 50% of Martin’s 2006 federal income taxes. The courtpay
reasoned as follows:

to her debt to insought discharged[Martin]have[Robin]
end,bankruptcy. bankruptcy petitionToward in her[that] [Robin]

a for “2010:divorce settlement” in thenoticed as creditor[Martin]
original dulyamount of the debt to the IRS. was noticed[Martin]

litigatethat he was listed as a creditor and had the toopportunity
the issue in the court. was abankruptcy granted bank-[Robin]
ruptcy discharged.and the debt was

requestThe trial court denied Martin’s motion for as well as hiscontempt
for This followed.attorney’s appealfees.

aappeal, arguesOn Martin that the trial court erred as matter of law
obligationwhen it found that to 50% of his 2006federal incomepayRobin’s

dischargedtaxes had been in because he failed to make abankruptcy
showing bankruptcy obligationbefore the court that her was non-dis-

that the trial court erred as a matter of lawchargeable. arguesMartin also
himunsustainablyand exercised its discretion when it declined to award

argumentfees and costs. address each in turn.attorney’s We

I. DebtDischargeability Robin’sof

matter,an initial that this court tojurisdictionAs we find has
issue, contrarydetermine the of the debt at to Robin’sdischargeability

case,that a a debt is isargument nondischargeablecontested whether“[i]n
a for alone to “districtBankruptcymatter the Court decide.” Federal

jurisdiction proceed­courts shall have but not exclusive of all civiloriginal
11,”11,ings arising arisingunder title or in or related to cases under title

(e)(2) (2006)1884(b),§§subject exceptionto an not at issue here. 28 U.S.C.
added). jurisdictionthat courts lack to(emphasis ‘While it is true state

injunction,to from a court’smodify grant bankruptcy dischargeor relief
1834(b)§they jurisdictionretain . . . concurrent under 28 U.S.C. to

orparticularconstrue the and determine whether a debt is is notdischarge
114,Dortch,discharge.” Corp.within the v. 313 S.W.3d 115-16Sunbeam

2010) Howard, 433, 442omitted);(Ky. (quotation see Howard v. 336 S.W.3d
354,2011); Rochlitz, 356(Ky. State New York Ed. v. 505 N.Y.S.2dHigh.of

(Bankr. 1993).1986); Grabinski, 427,In re 150 B.R. 432 N.D. Ill.(Sup. Ct.
of find that the trial court erred asTurning appeal,to the merits the wé

payit that to 50%of Martin’sobligationa matter of law when found Robin’s
in Section 523discharged bankruptcy.2006 federal income taxes had been
dischargeto for certain kindsBankruptcy exceptionsof the Code deals with

(2006)§11 523 provides:of debts. U.S.C.
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(a)A discharge [Chapterunder does not an individualdischarge7]
—anydebtor from debt

(5) afor domestic support obligation;

(15) to a former orspouse, spouse, child of the debtor
(5)and not of in paragraphthe kind described that is

incurred the inby debtor the course of a divorce or
or inseparation connection with a separation agreement,

record,divorce decree or other aorder of court of or a
determination made in accordance with State or territo-
rial law aby governmental unit....

523(a)§Certain debts 11under U.S.C. are non-dischargeable only if the
creditor makes necessarythe inshowing bankruptcy.

Except (a)(3)(B)as inprovided section,subsection of this the
debtor shall be discharged from a of a specifieddebt kind in

(6)(2), (4), (a)paragraph or section, unless,of subsection of this on
request of the owed,creditor to whom such debt is and after
notice and a hearing, the court determines such debt to be
excepted (2), (4),from discharge (6),under paragraph or as the

(a)be,maycase of subsection of this section.

523(c)(1)(2006).§11 U.S.C.

523(a)(15)The issue here is whether a 11 §debt under U.S.C. is
automatically non-dischargeable in bankruptcy, or whether the creditor
must request the bankruptcy court not to discharge the debt. We conclude
that since the passage of the Bankruptcy Abuse Prevention and Consumer

(BAPCPA), (codifiedProtection Act of 2005 Pub. L. No. 109-8 as amended
(2006)), 523(a)(15)§at 11 §U.S.C. 523 a debt 11under U.S.C. is automati­

cally innondischargeable BAPCPA,Chapter bankruptcy.7 Prior to 11
523(a) (2000)§U.S.C. fromexempted discharge any debt:

(5) to a spouse, spouse, debtor,former or of for alimonychild the
to, for, child,supportmaintenance or of such inspouse or
connection with a separation divorce oragreement, decree other

record,order of a court of determination made in accordance with
unit,or byState territorial law a governmental propertyor

—agreement,settlement but not to the extent that

(A) such assigneddebt is to another entity, voluntarily,
law,by ;of oroperation otherwise . . . or
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(B) liability designated alimony,such debt includes a as
maintenance, liability actuallyor unless such issupport,

maintenance,in oralimony, support....the nature of

(5)(15) bynot of the kind in that is incurredparagraphdescribed
inseparationdebtor in the course of a divorce or or connectionthe

of aagreement,with a divorce decree or other orderseparation
record, a in accordance State orcourt of determination made with

—bylaw a unit unlessgovernmentalterritorial

(A) not have to such debtability paythe debtor does the
reasonablyfrom or of the notpropertyincome debtor

to for maintenance ornecessary expended sup-be the
and,of or a of the debtor ifport dependentthe debtor

business,debtor is in a for the ofengaged paymentthe
continuation,for theexpenditures necessary preserva-

tion, business;and of such oroperation

(B) such debt would result in a benefit to thedischarging
aconsequencesdebtor that the detrimental tooutweighs

former or child of the debtor ....spouse, spouse,

523(a) (2000) added). 2005,§ underprior11 U.S.C. Also to debts(emphasis
523(a)(15) 523(c)(1) (2000). Thus,§ §in 11 a11 U.S.C. were included U.S.C.

in in toshowing bankruptcy preservecreditor had to make a court order
523(a)(15).§11the of the debt under U.S.C.non-dischargeability

bankruptcytests that the courtbalancingBAPCPA eliminated the
11had to undertake in order to determine whether debts under U.S.C.

523(a)(15)§ exempt discharge.were from

alimony,no a distinction made between anlongeris[TJhere
Thissupport propertymaintenance or claim and a settlement....

no a need for thechange longer balancingalso means that there is
523(a)(15).§ now sim-imposed by provisiontest former That is

that a to a former or childplified provide spouse, spouseto debt
in of abyof the that is incurred the debtor the coursedebtor

523(a)(5)§byand that is not covered isseparationdivorce or
productis the ofexcepted discharge, obligationfrom whether the

decree, order of a court of record oragreement,an divorce
byin accordance state or territorial lawdetermination made with

a unit.governmental

onImpactin a YellowSubmarine: BAPCPA’sFitzgerald, We All Live
(2007).Matters, 563,Ill. L. J. 566Family Law 31 S. U.
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aConsequently, abilityas debtor’s to is no a factorpay longer
bankruptcy courts analyzingconsider when whether a debt is

523(a)(15),§undernon-dischargeable courts do not inengage any
balancing test of whether a gaindebtor would more than his or
her domestic relations creditors if grantedthe debtor were a
discharge.

523(a)(5)amended, (a)(15)... §§As and that aprovide chapter 7
bankruptcy does not discharge an individual debtor from any debt

523(a)(5) (15)].§§falls under 11[which U.S.C. and

amended, 523(a)(5) (a)(15)§§... As and provide that a 7chapter
bankruptcy does not andischarge individual debtor from any debt

523(a)(5) (15)].§§falls under 11[which U.S.C. and

Prensky 09-6200, 2010v. Clair Greifer LLP, 2674039,No. (D.N.J.,WL at *4
2010) (citation30, omitted).June 2005,Since a debt under 11 U.S.C.

523(a)(15)§ is automatically non-dischargeable.
obligationRobin’s under the divorce paydecree to 50% of Martin’s 2006

federal income taxes was automatically non-dischargeable itbecause was a
523(a)(15).debt 11 §under U.S.C. Robin argues that the obligation was not

a “debt... to a... 523(a)(15)former spouse” §under 11 U.S.C. because she
had payto the IRS rather than Martin. She contends that the IRS relieved
her of that obligation when it granted her spouseinnocent relief. We
disagree.

Howard,Howard v. a recent case from Kentucky, is Ininstructive. that
case, a divorce decree directed the husband to paymentsmake on a car loan
that he jointly Howard,held with his wife. 336 S.W.3dat 435.The husband
filed for Chapter 7 bankruptcy, of which the wife was notified inbut which
she did not participate. Id. at 436.After the husband received a bankruptcy
discharge, the trial court held him in contempt for tofailing paymentsmake
on the car loan. KentuckyId. The Supreme Court affirmed. Id. The court

that, BAPCPA, 523(a)(15)concluded after a debt 11 §under U.S.C. is
automatically non-dischargeable. Id. at 441-44.

rejectedThe court that,the husband’s argument because he was
ordered to make payments wife,to the bank than directlyrather to the his
debt was not a to a spousedebt former within meaningthe of 11 U.S.C.

523(a)(15).§

While the creditor presumably accepted obligationShane’s to it
under car loanthe had been indischarged bankruptcy, Shane’s
obligation to Sondra under the divorce decree to make the
payments to the creditor was fromexcepted discharge under 11
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523(a)(15) a debt to a former§ because this constitutesU.S.C.
in 11Debt is defined U.S.C.under a divorce decree.spouse

101(12)(2007) basicallyon a claim.”And a claim is“liability§ as
equitable remedyor a to an“right payment” “rightdefined as a to

to a togives rightif riseperformancefor of such breachbreach
101(5) (2007). So, the lan-despite§11payment” under U.S.C.

a or former the broadpresent spouse,a debt toguage specifying
encompassto divorceinterpreteddefinition of debt has been
to makespouse paymentsto a formerdecree-imposed obligations

trial court could properlyon a loan from a third So theparty.
the divorce decreeto Sondra underobligationenforce Shane’s

repossessed Durangoif to the bank on theobligationeven Shane’s
discharged.had been

834,(footnotes omitted); Wodark, B.R.In re 425at 445-46 see alsoId.
2010)(Bankr. to the(concluding that the wife’s debt837-38 10th Cir.

bank,it to thethough payableeven wasnon-dischargeable,husband was
523(a)(15) (1) debt;§in is the nature of thematters a casebecause “[w]hat

(2) a divorce orincurred in the course ofand whether the debt was
hold that Robin’sHoward and Wodark andagreeWe withseparation”).

a debt2006 federal income taxes wasto 50% of Martin’sobligation pay
523(a)(15). such, non-discharge-automatically§ As it wasunder 11 U.S.C.

bankruptcy.inable

reflects herNext, incorrectlythat the divorce decreearguesRobin
assessedpenaltiestax it includes “theliability2006federal income because

se.”perare not ‘income’an retirement account withdrawalearly [that]on
is resunder the final divorce decreeamount for which Robin is liableThe

31,2007,on and the recordthe decree was issued Octoberjudicata because
or topost-decisionto seek reliefattemptednot indicate that Robindoes

liability.taxto the 2006 federal incomerespectthe decree withappeal
certaintya ofjudicial economy policyof andby considerations“Spurred

of res and collateraljudicatain our the doctrinesfinality legal system,and
so that at somerepetitive litigationto avoidhave been establishedestoppel

Easternmust come to an end.”controversyapoint litigation particularover
(1987)270,129 N.H. 273Leasing,v. First SouthernCorp.Marine Const.

omitted).(quotation

II. FeesAttorney’s

whenattorney’sawarded feesmayA beprevailing party
statute, thean betweenagreementauthorizedrecovery byof fees is

thatto the rulejudicial exception generalor an establishedparties,
(2010).104, 106Gleich,v. 161N.H.fees. Kesslerrecovery of suchprecludes
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recognizedWe have where an individual isexceptions forced to
judicial clearlyseek assistance to secure a defined and established

right established;if bad faith can litigationbe where is instituted
or aunnecessarily prolonged through party’s oppressive, vexa-
tious, arbitrary, conduct;or faithcapricious bad as compensation
for those inlitigate enjoywho are forced to order to what a court

decreed;alreadyhas and for litigatethose who are forced to
against an whoseopponent position patentlyis unreasonable.

(1994)Checovich, 271, 278Clipper (brackets, citation,.v. 138N.H.Affiliates
omitted).quotationsand will notWe overturn the trial court’s decision

concerning attorney’s fees absent an unsustainable ofexercise discretion.
v. Barclay Square Assoc.,Grenier Commercial Condo. Owners’ 150 N.H.

111, (2003).115 giveWe tremendous deference to trialthe court’s decision
(1993).on attorney’s Daigle City Portsmouth, 572,fees. v. 137 N.H. 574of

Martin argues that the trial court erred as a matter of law and
unsustainably exercised its discretion when it declined to himaward
attorney’s fees. He contends that positionRobin’s regarding the

ofdischargeability frivolous, unreasonable,her debt was legallyand
erroneous and that the trial court “inexcusably] misapprehended] the law
of 11discharge §§under U.S.C. 523 and 727.” thatdisagreeWe the trial
court’s erroneous decision on dischargeability is reason for charging Robin
for Martin’s attorney’s fees. An attorney’saward of “merelyfees shifts the
cost of what should have been an unnecessary judicial proceeding to the
responsible Adams, (1977)party 687,...” Harkeem v. 117 N.H. 691

added).(emphasis Although we have found Robin’s view of the law
erroneous, we agree frivolous,do not that positionher was patently
unreasonable, or taken in bad faith.

However, in light merits,of our reversal of trialthe court’s order on the
Martin and, therefore,nowbecomes the prevailing party may tobe entitled
recover Accordingly,costs. we remand the case to the trial court to address
this issue.

Finally, denywe Robin’s forrequest attorney’s fees and costs.
Insofar request court,as her is for infees and costs incurred the trial Robin
did not appeal from the trial court’s denial of that request. SingerSee Asset

(2007).468, Moreover,Finance v. Wyner,Co. 156 N.H. 479 asinsofar her
request is for fees and in appeal,costs incurred connection with this not

Sup.only not prevailingis she the but she also hasparty, appeared pro se.
Hampshire23; MacDonald,R.Ct. see 5 G. Wiebusch on New Civil

(2010) (“In52.01,§andPractice Procedure at 52-1 to 52-3 order to
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must ‘a prevailingin New one beattorneys Hampshire,recover fees
attorneyan cannotobligation payA who has no toparty.’... pro litigantse

fees.”).attorneysbe awarded

III. Conclusion

reasons, rulingtrial court’s on thewe reverse theforegoingFor the
debt, requeston Martin’s forrulingof the affirm itsdischargeability

costs,fees, denyand Robin’sfor consideration of hisattorney’s remand
for fees and costs.request

Affirmed, part; part;in reversed in
and remanded.

BASSETT, JJ.,Dalianis, C.J., HICKS, concurred.CONBOY andand
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