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Michael A Delaney, attorney Bundles,K.general senior{Janice
attorney general,assistant on orally),the brief and for the State.

Hinckley, LLP,Allen & Snyder of Concord H.M.{Christopher Carter
brief), LLP, Boston,and Danielle L. Pacik on the Foley Hoagand of

Massachusetts F. onMurphy orally),{Martin the brief and for the
defendant.

CONBOY, defendant, Brooks, conviction,J. The John hisappeals following
trial, solicitation,a jury capitalfor murder involving capital murder in the

(ascourse of a kidnapping, first an anddegree accomplice),murder
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murder, the death of Jackin connection withconspiracy capitalto commit
(c) (amended(1996) 2006, 2011);Reid, 630:1,1(b), 630:5Sr. RSASee RSA

1(a)2004); 630:l-a, (1996);(1996); (Supp.RSA 629:3(Supp.RSA RSA626:8
C.J.)2004). by:argues {Lynn,he that the Court erredSuperiorOn appeal,

affidavits,(1) use ofbythe State to authenticate documentspermitting
his under the andrightsrather than live in violation of Statetestimony,

(2)Constitutions; FBI to that thetestifyanpermitting agentFederal
(3)untruthful; tothemay permittingdefendant’s account have been State

(4)trial;duringthe examiner theopinionintroduce a new from medical
“predominatingthat it thefailing juryto instruct the must determine

(5)(1996);death, 736Seymour,of to v. 140 N.H.pursuantcause” State
capitalthe variant of murderfailing juryto instruct the that solicitation
pecuniary gain;a that acted for hisrequires finding personalthe defendant

(6) jury capitalinstruct the that the variant offailing kidnappingand to
tothe to confine Reidfindingmurder a that defendant intendedrequires

affirm.a crime other than murder.commit We

I. Facts

161Knight,have the facts. State v.jury followingThe could found See
(related(2011) 2003,In BrooksSeptember338 theproceeding).N.H.

trailer, thefrom rental truck and whichfamily’s belongings were stolen a
toin for move Newfamily Hampshirehad loaded their frompreparation

theft, theytheJack Reid ofVegas. Although suspectedLas the Brookses
instead, defendant told twopolice;to his name to the theagreed givenot

——son, that heof Andrew and Michael Bentonfriends his Jesse Carter
kill met the nextto He with Carter and Benton overhelpwanted their Reid.

Reid, including possiblyto how to care of’several months discuss “take
hiscould find the location ofhim so that the defendant outkidnapping

andThe defendant assured Carterultimately killingand him.property,
him,they theyif and werethey helpedBenton that would be “taken care of’

in$5,000. However, on life 2003 wereattemptstheir Reid’sinitially paid
ReidkillingThe and Carter continued to discussunsuccessful. defendant

2004.into the fall of
defendant, Lorraine, to the2004, his and Jesse wentAugustIn the wife

theyInvestigation,of wherePortsmouth office of the Federal Bureau
Lauraprovided Special Agentandsuspicions regardingtheir Reidreported

that concerned them.chronologyHanlon a of eventswritten
Josephacquainted with VroomanAt some the defendant becamepoint,

10, 2005, offeredin after June heVegas.Robin Las SometimeKnightand
$10,000 Reid, agreed.him kill and The defendantto VroomanhelpVrooman

home, joined Jesse.Vegas bymet defendant’s Lasand Vrooman then at the
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They obtainingdiscussed a which to lure totelephone with Reid the
Connors,ofproperty Michael another New Hampshire acquaintance, and

handcuffs,obtaining spray, and a withpepper gunstun which to subdue
handcuffs,Reid. After this meeting, spray,Vrooman obtained the pepper

gunand stun brought home,and them to the Las Vegasdefendant’s where
they packaged the and sent them insupplies Hampshire.to Connors New

18, 2005,On June the defendant and to Hampshire,Vrooman flew New
pickedwhere Connors them at theup airport, bearing unopenedthe

ofpackage supplies as the haddefendant instructed.
The next day, the defendant and metVrooman Benton in Manchester.

The paiddefendant for Benton to apurchase prepaid telephonecellular
Reid;with callwhich to Benton activated the telephone using the name

“Charlie TheyWas.” then todrove Connors’s home. Although Connors told
the defendant he did not want him to use his Vroomanproperty testified
that the himdefendant told and Benton that usethey could Connors’s
place.

week, Vrooman,Over the next the defendant joined by Knight,and
—purchased more supplies largea plastic tarp, tape,black duct garbage

bags, zip-ties, Wrap, gloves. Vrooman,Saran They Knight,and decided that
Reid,and Benton would subdue and the defendant would be armed with his

.22 handguncaliber in case anything wrong.went
27, 2005,On June the theydate had set for Reid to tocome Connors’s

Vrooman,forproperty job, defendant, Benton,a fictitious the Knightand
there,drove testified,to the Onceproperty. Benton the defendant stated

that he wanted Reid to know that me doing“it’s that’s this to him.” To this
end, they theydecided that inwould confine Reid a small incloset area the

barn,home’s attached after thewhich defendant would confront him and
they However,would suffocate him using Wrap.the Saran Benton found a

barn,insledgehammer planthe so the became that pushVrooman would
closet,Reid into the where Benton would hit him with sledgehammer.the

house,When Reid atarrived Connors’s hid inthe defendant and Benton
the barn. and himKnight greeted hallwayVrooman Reid and led down a

closet,into pushedthe barn. After intoVrooman Reid the Benton hit him
on Knightthe side of the head with the sledgehammer. told Benton that

dead,Reid yetwas not and struck or three toBenton two additional blows
Vrooman,withReid’s forehead the and defen-sledgehammer. Knight, the

Reid,dant breathing, plasticcarried still from the closet to the tarp,black
which had on Knightbeen laid out the barn floor.As and Benton tried to

blood,clean the told Reid notup stopVrooman the defendant that would
heart,said,bleeding. “[S]top stopVrooman testified that the defendant the

the inbleeding,” and struck Reid two or times the chest with thethree
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hispockets,emptied wrappedThe four men then Reid’ssledgehammer.
truck, anddumpto the back of Reid’sbody in the carried it outtarp,

it with and rocks.covered branches
it into and leftand Reid’s truck MassachusettsKnightVrooman drove

$5,000. AfterBentongavea lot. The defendantTarget parkingStore
thethe and Vrooman threwHampshire,toreturning New defendant

handcuffs, Theynearbyinto a river.and Reid’s watchsledgehammer,
defendant,Seaver, theya friend of the wherethe home of Bertstopped by

defendant, Vrooman, andtheday,of Thedisposed followingevidence.
floor of thethe walls andreplacedreturned to Connors’s barn andKnight

Reid killed.closet area where had been
defendant, Vrooman, Las1, 2005, Knight returned toOn the andJuly

cash;There, $2,500 the fewin over nextVegas. paiddefendant Vroomanthe
$10,000 from defendant andmonths, an additional theVrooman received

late thepaid. July,also InKnighttold that had beenJesse. Vrooman was
earlyInthrough Western Union.defendant sent Benton another $400

travelmoneyto for so he couldtelephonedBenton Jesse ask moreAugust,
another Western Union.Vegas, throughto Las and received $800

II. ClauseConfrontation

evidence, includingtrial, documentaryAt the extensiveState introduced
records,records, Federalrecords, companyair insurancetelephone travel

records, records underrecords, and Union as businessExpress Western
803(6), theauthenticated recordsRule of Evidence andHampshireNew

Newpursuantfrom the records’ custodians tocertificationsthrough
902(11). allowingthatarguesThe defendantHampshire Rule of Evidence

rights under the Sixththe to so authenticated violated hisrecords be
Hampshirethe Constitution.Clause and NewAmendment’s Confrontation

authenticitythat the ofchallenges rulingHe the trial court’s certifications
902(11) testimonial, that “the custodianarguingnotto Rule werepursuant

as ofgenuine copies‘authenticate’ recordsdid far more thanaffidavits
in theoriginals possession.”custodian’s

de novo. SeechallengesClauseWe the defendant’s Confrontationreview
(10th 2011),673, cert.Cir.632 F.3d 678Yeley-Davis,States v.United

(2011). claimthe has raised hisdenied, Ct. 2172 Because defendant131 S.
Constitutions, normallywouldFederal weunder State andboth the

(2006).500,N.H. 504Ayer,v. 154his claim first. See Stateaddress State
thehis underHowever, upon rightscenterargumentsthe defendant’s

throughtheadmittinghe that recordscontendsFederal Constitution:
to v. Wash­affidavits, contrarywastestimony,rather than live Crawford

v. Massachu-(2004), its Melendez-Diazprogeny,U.S. 36 andington, 541
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setts, (2009), Mexico,557 305 and v. 131BullcomingU.S. New S. Ct. 2705
(2011). We will first claimtherefore address his under the Federal
Constitution.

The “Inprovides:Sixth Amendment all criminal theprosecutions,
accused shall theenjoy right... againstto be confronted with the witnesses
him.” The Fourteenth Amendment therenders Confrontation Clause

(2011).on 1143, 1152the See v.binding Michigan Bryant,States. 131S. Ct.
Only “testimonial statements” cause a declarant to abe “witness” within
the ofmeaning the Confrontation Clause. v. 547Washington,Davis U.S.

(2006)813, omitted).(quotations821 A personwitness is a who “bear[s]
omitted).testimony.” Crawford, 541 (quotationU.S. at 51 in“Testimony,

turn, typicallyis a solemn declaration or affirmation for purposemade the
omitted).of orestablishing some fact.”proving (quotationsId. and brackets

“The crucial determination under as to whether anCrawford
out-of-court statement violates the Confrontation Clause is whether it is
‘testimonial’or not.” v. O'Maley, 125, 131(2007),State 156 N.H. overruled

Melendez-Diaz, 312-20;in part by 557 U.S. at see also United States v.
(4th (“theMallory, 352, 356 2012)461 Fed. Appx. Cir. right of confrontation

covers all testimonial statements that declarants reasonablywould expect
to omitted)).be used prosecutorily” (quotation “To be considered testimo­
nial, the ofprimary purpose the statement must be ‘to or proveestablish

”past events relevant topotentially later criminal prosecution.’ Mallory,
822).461 Davis,Fed. at 356Appx. (quoting 547 atU.S.

admissible,generally“Business records are even without confronta­
Id.)tion.” see 131Bullcoming, S. Ct. at 2714 n.6. “Business and public

generallyrecords are theyadmissible absent confrontation not because
—qualify under an toexception rules,the buthearsay havingbecause been

forcreated the administration of entity’san affairs and not for purposethe
—establishingof or proving some fact at trial they are not testimonial.”

Melendez-Diaz, at557 U.S. 324. that qualifyStatements as business
not, however,records are nontestimonial per O’Maley,se. See 156 N.H. at

Melendez-Diaz,135. “Accordingly, under questionthe relevant in deter­
mining whether a business is itrecord testimonial is whether was created
for ofthe administration an affairs or for ofentity’s purposethe establish­
ing or Hudson,some fact at trial.” United v. 2011proving States U.S. Dist.

(E.D.126830, 2011).“If creatingLEXIS at *12 La. primary purposethe of
trial,the record is not to a fact the isprove admissibilityat of the records

evidence,the concern of state and federal rules of not the Confrontation
omitted).(quotation, brackets,Clause.” Id. emphasisand
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presentedthat the should haveAlthough arguesthe defendant State
rule,of hethe the business recordstestimony regarding requirementslive

abyif the had livesponsoredat oral that records beenargumentconceded
records,testimony establishing theythat were businessgavewitness who

Hein case not benearly all of the admitted the would testimonial.records
re­contends, however, telephone “were notthat some of the records

byin of theordinary. . that maintained the course businesscords . were
thedisagree. argument uponThe defendant’s reliesphone company.”We

weretelephoneof a that records thatexplainedwitness who thetestimony
telephone company’sof thepartnot records were nonethelessbilling

that, although(finding632 F.3d at 679Yeley-Davis,Seesystem.record
bills, notwere not does mean...telephone telephone “[t]hiscertain records

— not.litigation theyfor weresimplythat these records were created
Rather, company’s]for businesskept telephonethese records were [the

testimonial).and, therefore, all of the tele­were not Becausepurposes”
records, normally providedthe that would not bephone including records

subscriber, entity’s affairsfor the administration of [the]to a were “created
trial,”or some fact atestablishing provingnot for ofpurposeand the

Melendez-Diaz, 461324, they Mallory,not See557 at are testimonial.U.S.
126830,(FedEx Hudson,record); Dist. LEXISat 2011U.S.Appx.Fed. 356

records).at *12-*13 and financial(telephone
themselves, however, thecertifications of businessUnlike the records the

— is, toof thatpurpose litigationwere created for the solerecords
902(11). Hudson,to See 2011 U.S.Rulepursuantauthenticate documents

126830, *13-*14 that record certifications(notingDist. LEXIS at business
902(11) asbeto Rule of Evidence could describedpursuant Federal

v. 514Hemphill,Stateslitigation purposes);for Unitedpreparedaffidavits
(D.C. 2008) (same). Thus, turn the1350, 1358-59 questionn.2 Cir. we toF.3d

violated the defendant’sof whether admission of the certifications
rights.Confrontation Clause

challengenot the certifica­first that the defendant doesWe note
902(ll)’s902(11). Rather, Rulechallengeswith Rule hecompliancetions’

Therights.with his confrontationprocedure incompatibleasauthentication
forCourt, however, that is createddistinguishedhas an affidavitSupreme

(to rightagainst a which theof evidence defendantpurpose providingthe
anmerely authenticatingwould from an affidavitapply)of confrontation

(an Seerequirements).confrontationexceptionrecord toadmissible
stated, by“AMelendez-Diaz, at It clerk could affidavit557 322-23.U.S.

record, but couldan otherwise admissiblecopyor a ofprovideauthenticate
aagainstof evidencepurpose providinga record for the solenot... create

902(11) of“are authenticationsId. under Ruledefendant.” Certifications
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otherwise admissible records and do not themselves create new records.
they Hudson, 2011Accordingly, are nontestimonial.” U.S. Dist. LEXIS

126830,at the“Consequently,*16. Melendez-Diaz makes clear that Sixth
Amendment to confront witnesses toright rightdoes not include the

902(11)aconfront records custodian who a Rule certification asubmits of
that in regularlyrecord was created the course of a conducted business

activity.” 357;Mallory, Appx. Fajardo-­461 Fed. at see v.United States
(M.D. 2011)Guevara, (“902(11)6003840,2011 *2WL at n.1 La. certifica­

Clause”).tions do implicateare nontestimonial and not the Confrontation
The defendant insists that “the custodian faraffidavits did more than

‘authenticate’ as genuine copies originalsrecords of in the custodian’s
possession.” points out that merelyHe an affidavit that theverifying
records were true of those in thecopies business’s file would not tosuffice
authenticate the documents as business v.records. See United States

(“UnlikeWeiland, 1062, (9th 2005)420 F.3d 1076 n.13 publicCir. records
803(8),admitted under regularly activityRule records of a conducted

803(6) foundation.”). Indeed,requireadmitted under Rule additional Rule
902(11) provides that authentication requires the custodian or another

(A)qualified person certifyto thatunder oath the record: was made at or
near the oftime the occurrence of the set by,matters forth or from

(B)information by, person matters;transmitted a with ofknowledge those
(C)was inkept of the regularly activity;the course conducted and was

made by the regularly activityconducted as a regular practice. N.H. R. Ev.
902(11). Thus, 902(11)the defendant argues, Rule providecertifications
“testimony about who made the . . .records and how the records were
made,” like the affidavits involved in Melendez-Diaz.

902(11)withagreeWe the courts that have ruled that Rule certifi­
cations distinguishableare from the certificates at issue in Melendez-Diaz.

Hudson, 126830,See 2011 Dist.U.S. at *16-*17n.5 a(“AlthoughLEXIS
902(11) goes beyondcertification a insimple statement that the record
issue is a of inrecord the business nonequestion, of the courts to address
the issue has found this to be an to the ofimpediment use these

Clause.”).certifications under the Confrontation The at inevidence issue
Melendez-Diaz of analysis,’.consisted “three ‘certificates of . . sworn to

notary public by analystsbefore a the Laboratoryat State Institute of the
Health,”Massachusetts ofDepartment reporting bagsof Public the weight

of material theby police stating bagsseized and that the been“[had]
examined with the contain:following results: The substance was found to

omitted).Melendez-Diaz,Cocaine.” 557 at In(quotationsU.S. 308
Melendez-Diaz, “not only were the affidavits ‘made under circumstances

objectivewhich an that thereasonablywould lead witness to believe
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trial,’use a later but under Massachu­would be available for atstatement
provide ‘primathe affidavits was to facielaw the sole ofpurposesetts

analyzedthe net of thequality, weight’of the andcomposition,evidence
Melendez-Diaz, Crawford, 541 U.S. at(quoting557 U.S. at 311substance.”

13).Laws, 111, §ch.52 Mass.& Gen.

case, however, theonlyThe in this served as foundationcertifications
certifications themselvesfor the admission of the substantive evidence. The

5084006,Kos, WLUnited States v. 2008evidentiaryhad minimal value. See
2008) (“a(W.D.N.C. does not serveat business record certification*3

case; rather, layto amerelyin the itas evidence servesindependently
(quotations, brackets andfoundation for the admission of business records”

omitted)). Thus, we that the of the records andconclude admissionellipsis
rightsthe confrontation undercertifications did not violate defendant’sthe

the Federal Constitution.

right must be atargues HampshireThe that New“[t]hedefendant
inrightsas as the Confrontation Clause describedleast extensive

Melendez-Diaz, however, greatertheCrawford, Bullcoming-, givenand
Constitution, asHampshire interpretedof the it-should beprecision New

not, however, analysis asadoptedhave theexpansive.”more “We Crawford
(2008).Munoz, 143, 148 Thein this State.” State v. 157 N.H.applicable

Hampshirethat New Constitution’s Confron­defendant’s assertion the
expansive than the rule reliesis moreprotectiontation Clause Crawford

791, (1991),Peters,in v. 133 794entirely upon our observation State N.H.
Confrontationof the Newlanguage Hampshirethat “[t]he Constitution's

thetwo,more of in that it whatexplicitly providesis the thepreciseClause]
defendant,mean.” Thehas been tointerpretedFederal Constitution

however, other than theanynot under standardargumentdoes offer
under the Staterightsthe violation of hisregardingfederal standard

Constitution, Munoz, he address thesee 157 N.H. at 148. Neither does
—adopted namely,test we haveof the Confrontation Clauseapplicability

(1980). Ata, 406,Roberts, N.H.448 56 See State v. 158that of Ohio v. U.S.
admissibility(2009); not the of154 N.H. at 511.We will considerAyer,409

hasa the defendant notand their certifications under standardthe records
that theMunoz, at we concludeAccordingly,See 157 N.H. 148.argued.

by means ofadmittingnot that the recordshas establisheddefendant
his undertestimony rightsrather than violatedcustodians’ affidavits five

I, Constitution.HampshireArticle 15 of the NewPart

Agent’s OpinionII. FBI

theby permittingthat trial court erredarguesThe defendant next the
herHanlon that conversa-Special Agentof FBIopinionState to elicit the



283

odd,”tion family “peculiarwith the Brooks was and of “partskind and that
odd,of the stories tellingthat were seemed not only[the Brookses] [her]

but perhaps didn’t have a full of truth to it.” firstring arguesHe that the
opinion testimony was not relevant Lorrainebecause Brooks’s extensive
testimony about her to the FBI onlyvisit was admitted as ofevidence the

intent,defendant’s and not duringfor the truth of the matters stated the
Second,discussion with Hanlon. he asserts that “the admission of this

judgeevidence violated the cardinal rule that a trial permitshould not the
prosecution to a expressask witness to an aboutopinion credibilitythe of

(2007)416, 423-24another witness.” See v.Lopez,State 156N.H. (adopting
a broad prohibition questionson a torequiring witness comment on

witnesses).credibility of other

“Wereview to a trialchallenges evidentiarycourt’s underrulings
our unsustainable exercise of discretion standard and onlyreverse if the
rulings are clearly untenable or to the ofprejudiceunreasonable a party’s

Wamala, (2009).583,v.case.” State N.H.158 586 We have held that
“requiring a to opine uponwitness credibilitythe of other witnesses is error
because such questioning interferes jury’s obligationwith the to determine
the credibility of Lopez,witnesses.” 156N.H. at 423.We have also declined
to ancreate toexception Lopez’s prohibition“broad on questions requiring
a witness to uponcomment the credibility of other v.witnesses.” State
Parker, (2010)203, omitted). Thus,160 N.H. 213 (quotation although
Hanlon testified as to impressionher of ofveracity prior report bythe a the
Brookses rather athan of trial testimony,witness’s we conclude that the
trial court erred in allowing her to do so.

The State thatargues any error in theadmitting testimony was
harmless. The State bears of provingthe burden that an error is harmless.

Pseudae, 196, (2006).v.State 154 N.H. 202 An ifonlyerror is harmless it
determined, doubt,is beyond a reasonable that the verdict was not affected

by the error. error may be harmless if the alternative evidence of theM.An
guilt nature,defendant’s is of an overwhelming weightor ifquantity and

the inadmissible inconsequentialevidence is or inmerely cumulative
relation to strengththe of the State’s evidence of Id. Inguilt. determining

harmless,whether an error was we consider the alternative evidence of
guilt trialpresented at as well as the character of the inadmissible evidence.
See id.

We conclude that the has beyondState established a reasonable doubt
that the verdict not ofbywas affected the admission Hanlon’s Theopinion.
evidence of the guilt overwhelming.defendant’s is Benton testified that the

killed, killed,defendant wanted Reid to him inmoney engagedoffered have
carry plan, ultimatelynumerous discussions about how to out the and
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that thein of Reid. Vrooman testifiedwith him the murderparticipated
moneyhim tohelphim in 2005 to kill Reid and offereddefendant recruited

participatedso, that the defendanttestimonydo and corroborated Benton’s
ofplanning purchasingabout the andtestimonyin of Hiskillingthe Reid.

surroundingand events the murderplot,further the about thetosupplies
itself, testimony. testimonyand Benton’sBenton’s Vrooman’scorroborated

to commitmurder, with whichsupplies gatheredthemeetingsabout before
murdermurder, of after the wasand the destruction evidencethe

Connors, Seaver, Connors alsoand Lorraine Brooks.bycorroborated
killto andpropertythe to lure Reid hisabout defendant’s intentiontestified

him.
Reidabout the location wheretestimony specificBenton’s and Vrooman’s

killed, bodyhis waskilled, and what was done withhow he waswas
by evidencebody, physicalof thebycorroborated a forensic examination

river near thethe the murder and from thegathered at scene of
home, by analysis.DNAdefendant’s and

27, from thethe 2005 surveillance videoindicated that JuneTestimony
men leavehad been left showed twodumpstore where Reid’s truckTarget
mini-van.gold Toyotainto or 2005 or tan Siennatruck and a 2004getReid’s

beigea 2004showed that defendant ownedvehicle records theMotor
from athat aTestimony videotapemini-van. establishedToyota Sienna

2:13 p.m.in Reid alive atLondonderry showedManagement facilityWaste
that the last call he made thattelephone records showedon June 27. Reid’s

the recordswith “Charlie Was.” Whenwas to the number associatedday
retrieved, number ofit was found to be theto this number werepertaining

19, 2005, in name ofthetelephonea cellular activated Junepre-paid
of the “Charlie Was”only bycall shown the records“Charlie TheWas.”

telephoneto from aplacednot Reid a call thethat was to wastelephone
Derry.inname from a home he ownedlandline in the defendant’s

Juneon the datedlogbook pagesremoved from Reid’s truck listedThe
“Charlie,” andtelephone,the number of the “Charlie Was”27-28 the name

2005, toJulyIn visited Connors’s homepolicelateConnors’s address.
The thenpotential policeof other witnesses.speak with him and learned

had traveled fromthat the defendantshowingrecordsflightobtained
2005,Nevada, 1, withManchester, Julyto Las onHampshire, Vegas,New

Knight.andJoseph Vrooman Robin
from2006, a handcuffs were recoveredpairtwo halves of ofIn December

he and theriver, that the handcuffscorroborating Vrooman’s statementthe
into river. AlsoLas had been thrown theVegashad mailed fromdefendant

ina search warrant Connors’s2006,in Police executedDecember State
floor the closetthat, it that the walls and ofappearedand found whilebarn

not, ofspatterit a smallceilingthe and containedhadreplaced,had been
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beingblood later identified as -with testingconsistent Reid’s. Luminol
leadingrevealed blood smears hallwayfrom the outside the closet to an

barn,open area in andthe later examination of the floorboards confirmed
the ofpresence blood consistent with that of Reid.

testimonyBenton’s and Vrooman’s about the purchase telephoneof the
with which to contact Reid bywas corroborated records of that purchase.

Carter’s,Telephone Benton’s,records corroborated and Vrooman’s testi-
mony about contactstelephone among the atconspirators pertinent times.

Express Connors, Benton,Federal byrecords corroborated testimony and
a packageVrooman about of supplies Vegassent from Las to New

AirlineHampshire. Connors, Vrooman,records corroborated testimony by
and Lorraine Brooks about airrelevant travel. Western Union records

testimonycorroborated Benton’s receiving moneyabout from the defen-
dant and Jesse. Benton’s thattestimony some of those funds were used to
travel to Las Vegas bywas corroborated Vrooman’s Lorraineand Brooks’s
confirmation that he visitingwas there at the relevant time.

In addition to the overwhelming nature of the alternative ofevidence the
guilt,defendant’s we consider the character of the inadmissible evidence to

merelydetermine whether it “is inconsequentialcumulative or in relation
to strength Here,the of the guilt.”State’s evidence of Id. opinionHanlon’s
was inconsequential. The conversation between the Brooks family and the
FBI was not statements,admitted for the truth theof Brookses’ but rather
to show that the defendant’s actions were inconsistent with a longstanding
plan to commit murder. The trial court allowed Lorraine testify,Brooks to
over the hearsay objection,State’s to the entire content of the family’s

Hanlon,discussion with reasoning testimonythat the was admissible
“because it theoryundermines the a conspiracyof because ... a jury could
find whopeople are involved in a conspiracy likelyare not to theirprovide

—a know,identities to law enforcement agency may youthat be at some
point may chargedbe with investigating purposethem.” The for which the

—proffereddefense the evidence to show that the defendant presented
—providedhimself to the FBI and the names of Benton and Carter was

met, regardlessthus of of family’sHanlon’s the Brooks account.opinion
Thus, error,despite any prejudice bythe caused admission of Hanlon’s

minimal,opinion was and in of ofinconsequential light strengththe the
State’s evidence guilt.of

Because the of the guilt overwhelming,evidence defendant’s was the
opinionadmission of Hanlon’s regarding the Brookses’ statements was

beyondharmless a reasonable doubt.



286

OpinionIII. Medical Examiner’s

theby permittingthat trial court erredarguesnext theThe defendant
theduringa from the medical examineropinionto introduce newState

formerby applyingthe trial court erredtrial. contends first thatHe
at time of trial.98, than the in effect theRule rather versionSuperior Court

inSecond, unsustainably discretionthe exercised itsargueshe that court
opinionadmission of the evidence.prejudiced bythat he was notfinding

disclosed, its cause-of-death98, timelythe asPursuant to Rule State
whoEvans, the medical examinerDr. Richard Massachusettsexpert,

reportDr.produced autopsyState Evans’sautopsy.conducted Reid’s The
death ascertificate, described the cause of Reid’sand death which

complicatedetiologyof with evaluation“homicidal violence undetermined
fractures, in andbody wrapped plasticby discoveredmultiple perimortem

trial, State informed the trial courtputrefaction.” At thepostmortemsevere
to “he testifiedparties,at available bothdeposition,that Dr. Evans’s

such that he couldn’tinjuriesthe nature the chest wasextensively that of
theyor how rather thatwhy they had been inflicted butspecificallytell

openingThe statement em-injuries.”force trauma defensewere blunt
credibilitytestimony as a tool to attack theanticipatedDr. Evans’sployed

murder, Dr. evaluation of thecastingof of the Evans’sVrooman’s account
testimonyinjuries anticipatedwithvictim’s rib as inconsistent Vrooman’s

sledgehammer.in with athe struck Reid the chestthat defendant
fortestify,scheduled to counsel the Stateday that Dr. Evans wasOn the

by as follows:counsel e-mailnotified defense

a conversation with Dr.duringIt that recentmyis recollection
Evans, athe believes that the timeRichard he informed me that

in thethat rocks were foundof the he was informedautopsy,
mighthim that rockssuggestedof the and it was tovicinity body

body discovery.to itstop prioron of thehave been

stand, the trial court tothe defense counsel askedBefore Dr. Evans took
that had not been disclosed.opinion previouslyfrom Dr. Evansanyexclude

opinion,or since thewas no new undisclosedThe State countered that there
Evans, of thatto elicit from Dr. outsidetestimony plannedthe Stateonly

that rocks are“[essentially justwasreports,in the disclosedcontained
The trial court allowed the Stateforce trauma.”inflictingof bluntcapable

to the “bluntcontribution ofrockspotentialDr. Evans about thequestionto
disclosed, of thenew disclosurereasoning:originally “[T]hisforce trauma”

that’s, know,younot somethingdifference. It’svery marginaldoctor is a
hypotheticaltheIn to State’sthing.” responseof newcompletelysort a

in several times withthe victim the chest“If had struckquestion, someone
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sledgehammer] . . very[the handheld . close in time to when hearthis
beating and then atstopped pointsome after the victim was deceased

someone tossed several rocks fourweighing between and thirteen pounds
chest,onto his could that cause the injuries youconstellation of chest

observed during autopsy?”the Dr. Evans replied, “The constellation of the
two sets of in opinionevents would account formy injuries.”the

will“We not reverse the trial court’s admission of evidence absent an
Gamester, 475,unsustainable exercise of discretion.” v.State 149 N.H. 478

(2003). “This appliessame standard to review of the trial court’s decision
with respect allegedto discovery violations.” “To showId. that the trial
court’s unsustainable,exercise of discretion is the defendant must show
that the decision was clearly unreasonable to the ofprejudice his case.”

Dodds, (2009) omitted).State v. 239,159 N.H. 248-49 “In(quotation the
violation,of discoverycontext a actual ifprejudice exists the defense has

impededbeen to significant degree bya Roldan,the nondisclosure.” v.State
283, (2004) omitted).151 N.H. (quotation287

The version of Rule in effect98 at the time of trial inprovided, relevant
part:

For experteach witness witnesses,included on the list of the state
shall aprovide brief summary of the expert’s education and
experience relevant to expertise,his area of subjectstate the
matter on which expertthe is expected testify, summaryto state a
of the facts and opinions to which the isexpert expected testifyto
and a summary of the grounds for each opinion, and aprovide
copy any expert reportof relating expert.to such

98(C)(1) added). 98(H)SUPER. R.Ct. (emphasis Rule further thatprovided
“parties are a continuingunder obligation supplement”to discovery
responses as additional materials generatedare or if a party learns that
previously provided “isdiscovery incomplete, inaccurate or misleading.”

98(H); Pelletier, (2003).SUPER. Ct. R. 243, 250see also State v. 149N.H. By
contrast, former Superior Court Rule 98 did not theinclude above
requirements Rather,concerning expert it merely requiredwitnesses. the
State to provide trial,the defendant ofcopies, prior to all “results or
reports of orphysical examinations,mental or experiments,scientific tests
or any reportsother or aexperts, summarystatements of as well as of each

98(A)(2)® (2004).expert’s Gamester,qualifications.” SUPER. Ct. R. In we
held that former requireRule 98 did not tothe State summarize the
testimony expertsof the providedwhose the State had toreports the
defense, nor did it “mandate that ofexpert’s reportan contain all the
opinions expert maywhich the to trial.”regarding upon testifybe called at

(2005).Lavoie, 542,State v. 152 N.H. 545
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applytrial to the lawargues appearedThe first that “the courtdefendant
amended, oferroneously98 and relieved the State itsbefore Rule was

in with the currentexpert’s opinions conformitytoobligation disclose its
as trialthis on what he characterizes the court’sRule.” He bases assertion

underlyingthe had the thatproducedconsideration of whether State facts
that, priorand fact to the 2004opinion,of Dr. Evans’s theformed the basis

amendments, “all ofrequire98 the to disclose theRule did not State
trial.”testifythe called to atexpert may uponwhich beopinions regarding

added).(emphasisId.
of trialreadingnot the the court’ssupportThe record does defendant’s

trialallowing argument,counsel extensive theanalysis. After defenselegal
objection,of andto the essence the defendant’sattemptedcourt determine

being by surprisecounsel was takenasked whether defensespecifically
thatopinion. agreean we do not theupon Accordingly,undisclosedbased

erroneously the former rule.appliedtrial court
the that the trial court’s exerciseargumentnext turn to defendant’sWe

assume,in WeopinionDr. Evans’s is unsustainable.allowingof discretion
theopinionthat the admission of Dr. Evans’s aboutdeciding,without

Ruleinjuryof rocks to the decedent’s chest violatedpossible contribution
that the trialThe nonetheless failed to demonstrate98. defendant has

of case.”clearly unreasonable to the hisprejudicecourt’s “decision was
omitted).Dodds, (quotation159 N.H. at 248-49

impeded to a“Actual if the defense has beenprejudice exists
232,Stickney,State v. 148 N.H.degree by the nondisclosure.”significant

(2002). Here, opinionto Dr. ofthe nondisclosure was limited Evans’s236
—force trauma” thatof disclosed “bluntpossible previouslyone cause the

the Onis, body.had known were found withlongthe rocks that both parties
Evans, possibleof defense othersuggestedDr. thecross-examination

chestcompressivethat with themightinstrumentalities be consistent
an opinionthat he had not formulatedspecificallyDr. Evans testifiedinjury.

compressive injury.cause of the chest Theto whether rocks were theas
body mayof rocks on Reid’s havetardy placementdisclosure that the

ofinjuriesto did not alter Dr. Evans’s determinationcontributed his chest
death, Theof the defendant’s role therein.the cause of or the evidence

as result of theactual aprejudicethus has not establisheddefendant
nondisclosure, itsunsustainablycourt exercised discretionor that the trial

testimony.theallowingin admission of

Instruction“Predominating Cause”TV.

by rejectingtrial court thearguesnext that the erredThe defendant
cause”a onjury “predominatinginstructionrequestdefendant’s for
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indictments, thethat, murderto theasserts asHeSeymour.topursuant
blowsbycaused Benton’swasReid’s deathwhetherhad to determinejury

achest. Withoutto Reid’sblowsthe defendant’shead orto Reid’s
thecontends, verdict onjury’stheinstruction, hecause”“predominating

conclusionthe erroneousuponbasedmay have beenmurder indictments
death.of Reid’slegalthe causeactions werephysicalthat the defendant’s

disagree.We
knowingly“didthat Brookschargedmurder indictmentcapitalOne

or moreSr., soliciting” oneReid, criminallybythe death of Jackcause
thethat, to causepurposein with the....“to cause his deathindividuals

individuals someReid, Sr., or more of saidhe offered onedeath of Jack
causingin theparticipationin for theirgain exchangepecuniaryform of

Brooks, “actingthatchargedindictmentmurdercapitalThe seconddeath.”
whileanother,” Reid’s deathknowingly causedbyaidedin concert with and

with astriking Reidkidnapping, byattemptedin an actual orengaged
Brookschargedindictment likewisemurderobject. first-degreeTheblunt
objecthim with a bluntby strikingReid’s deathcausingwith purposely

by another.”in concert with and aided“actingwhile

law, languagein concert with’‘actingtheHampshireNew“Under
asa defendant bothchargesufficient toordinarilyin isused the indictment
(2001).Doucette, 583,146N.H. 589v.accomplice.”a and an Stateprincipal

ana andprincipaldefendant as bothchargedindictments theWhere the
first-­capitalprovingforoptionsthe State had twoaccomplice, and/or

causedhimselfthat the defendantprovenmurder. It could havedegree
object. provenOr it could havehim with a bluntby strikingReid’s death

solicited,is, attemptedaided orthat the defendantliability; thataccomplice
object.astriking him with bluntbyin Reid’s deathcausingto aid another

159533, 539(2011); Young,v.Winward, see also State161 N.H.State v.See
and(2009) (where charged principalas both332, defendant340N.H.
alsoliabilityaccompliceelement ofeachaccomplice, supporting“evidence

defendant”).theagainstthesupport conviction[]towould be sufficient

to theexplainis to state andchargetrial court’sof thepurpose“The
thetoapplicablerules of lawtheintelligible language,in andjury, clear

omitted).(2006)710, 712 “When(quotation153N.H.O’Leary,v.case.”State
by interpretinginstructions, of errorallegationsevaluatewereviewing jury

havejuror wouldas a reasonableentirety,in theirinstructionsdisputedthe
(quotationin the case.”Id.all evidencethem, lightin of theandunderstood

andadequatelyomitted). instructionsjurythewhetherWe determine
theoffense, in mind thatbearingof theelementeachaccurately explained

ofdiscretionthe soundare withinjuryof instructionswordingscope and
matterson thesedecisionsthe trial court’sreviewtrial court. See id. Wethe
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discretion,for an onlyunsustainable exercise of ifand reverse the
fairly id.;instructions did not cover the issues of law in the case. See see

(2003)(“Reversal364, 366v.also State 149N.H.Lamprey, juryof a verdict
is jury fairlyunwarranted when a charge covers the issues and law of a
case.”).

addressingBefore the elements of the whichcrimes with the defendant
was thecharged, trial court the to the ofjury principlesinstructed “as law
that whenapply personmore than one is a inbeing participantaccused of

—a crime.” Its instructions on accomplice liability which the defendant
—arguedoes not explained maywere erroneous that “a person be

convicted of a crime if heeven did not all of the conductpersonally perform
crime,”which constitutes the “an is justand that as if theaccomplice guilty

factcrime is in committed as if personally stephe had each inperformed
the ofcommission the crime.”

The court then instructed onjurythe the elements of the three
counts,alternative murder each of requiredwhich the State to thatprove

the defendant had caused Reid’s death. The instructions defined the
element of “causation” as follows:

To show that the defendant thecaused death of Reid means that
beyondthe must proveState a reasonable doubt that the defen-

dant’s criminal conduct was a indirect and substantial factor
words,Inbringing about the death of other a oflegalReid. cause

occurred,death is a which deathcause without the would not have
—and a substantial from thefactor which death flows from which

natural,athe death follows as and consequence.direct immediate

death,a legalTo be cause of dothe defendant’s acts not have to
death;be sole cause of orthe death the last acts which theproduce

rather, the proveState must a thatbeyond onlyreasonable doubt
the substantially materiallydefendant’s conduct and contributed
to death of in natural sequencethe Reid and continuous unbroken
by or The is tosuperseding intervening requiredcause. State not
prove the manner in which or the means which theby death of
Reid was caused.

added).(Emphasis Specifically addressing accomplice liability, the court
that,juryinstructed the to each of three findas the murder counts to the

abeyonddefendant it must “find doubt that ofguilty, reasonable all the
the byelements” of crime “were committed one or more of followingthe

defendant; Vrooman;individuals:The Robin Knight; Joseph Michaeland/or
Benton,” solicited,and “that defendant or toattemptedthe aided aid
Vrooman, Benton” inKnight, activity requisitethe criminal with theand/or
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accuratelynot that the instructionsThe defendant does contestintent.
liability. 626:8.accomplicethe law on RSAstated See

— murderon theThe defendant’s that to convict Brookspremise
Brooks’sindictments, bythat was causedjurythe had to find Reid’s death
— is notthan to Reid’s headto Reid’s chest rather Benton’s blowsblows
requiredor the None of theby the indictments law. indictmentssupported

the As thefind delivered mortal blow.jurythe to that the defendant himself
thenot tojury, required proveinstructed the the State wasproperlycourt

ofbyin means the death Reid was caused.manner which or the which
havecharged accomplice, jurythe was an the couldBecause defendant as

chargeshim of Benton’s blowsguilty regardlessfound of all three whether
“predomi­head or to Reid’s chest theto Reid’s the defendant’s blows were

Therefore, languagecause” of cause”nating “predominatingReid’s death.
case,of reversalrequired fairlynot to cover the issues and law this andwas

149jury Lamprey,the verdict unwarranted. See N.H. at 866.of is

Pecuniarythe RequirementV.Solicitation Variant and “Personalof
Gain”

that erredargues interpretationThe defendant next the trial court in its
630:1,1(c). that convictedargues requiresof RSA He the statute that to be

murder,capitalon the solicitation variant of the defendant must have acted
own pecuniary gain.for his
630:1,1(c) capitalin “A ofprovides pertinent part, person guiltyRSA is

criminally. bymurder if he causes the of . .knowingly [a]notherdeath
person criminallya cause said aftersoliciting havingto death or been

arguesby personal pecuniary gain.”solicited another for his The defendant
his pecuniarythat the statute that acted “forrequires proof personalhe

personhe solicited the death or was thegain” regardless of whether
for hisonlyThe that must actargues personsolicited. State the solicited

personal pecuniary gain.own
law, dea statute is of we decideinterpretation questionThe of a which

(2007). statutoryInBrown, 590,v. 155 N.H. matters ofnovo. See State 591
aslegislaturefinal the intent ofinterpretation, we are the arbiter of the
v.in the of a considered as a whole. Stateexpressed words statute

421, (2008).422 construe CodeGallagher, 157 N.H. We the Criminal
RSApromote justice.”to the of and to“according importfair terms[its]

(2007). so, the statuteplain languageIn we first look to the ofdoing625:3
(2008).Formella, 114, 116158 N.H.legislativeto intent. State v.determine

toan not look the of the statuteambiguity, beyond languageAbsent we will
from thelegislativeintent. Id. “We intentlegislative interpretdiscern

might have saidlegislatureas written will not consider what thestatute and
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or add that the not fitlanguage legislature did see to include.” State v.
Drake, 169,174-75 (2007).155 goal lightN.H. Our is to statutes in ofapply

them, inlegislature’s enactingthe intent in and light policy soughtof the to
511,by statutory Lamy,be advanced the entire scheme. State v. 158 N.H.

(2009).515 inAccordingly, interpretwe a statute the context of the overall
statutory and inscheme not isolation. See id.

630:1,1(c)The of RSAplain language categories:creates two those
who solicit and those who are solicited. rule of statutory“One established
construction, rule,’the ‘last general statutoryantecedent is the rule of as

grammaticalwell as construction that a is tomodifying clause confined the
last antecedent unless there in the orsomething subjectis matter dominant

whichpurpose Valleya differentrequires interpretation.” Mt. Mall Assocs.
(2000)642, 652v.Municipality Conway, 144N.H. and citation(quotationof

omitted). “Therefore, qualifying phrases are to be to the orapplied words
phrases immediately and are to be aspreceding extendingnot construed to

omitted);more Id. see(quotationothers remote.” also 2A N. SINGER J.D.&
StatutorySinger, (7th47.33,§and atStatutes Construction 487-89

2007).ed. This rule of statutory construction thesupports applying
“forqualifying phrase onlyhis own to the secondpecuniary gain” category,

Further,whothose are solicited to kill. isinterpretationthis soundlogically
in it onimposes equally penaltiesthat severe hired killers forwho act
mercenary them,and regardlessmotives those who hire of their motivation.

630:1,Accordingly, agreewe with the trial court’s ofinterpretation RSA
1(c).

argument lenityThe under the rule of is unavailing.defendant’s
lenity guiderule of serves a criminalinterpreting“[T]he as for statutes

the legislaturewhere failed to articulate its intent In reunambiguously.”
C., (2010) omitted).231,Alex 161 N.H. 239 (quotation Because we find the

legislative unambiguous, lenity,intent the of interpre­rule which forbids
of atation criminal statute so to the thestatutory penaltyas increase where

unclear,intent is Seelegislature’s inapplicable. historyis id. to(legislative
to statutory analysisbe consulted aid if statute is if bothambiguous; statute

history ambiguous,and are of N.H.lenity applies); Bailey,rule State v. 127
(1986)811, as an for an(“Lenity only resolving814 thus serves aid

omitted)).it to toambiguity; beget (quotationsis not be used one.”

Predicate Underlying KidnappingVI. Crime Variant

that court infinally arguesThe defendant the trial erred its interpreta-
630:1,1(b). that, doctrine,mergertion of RSA He topursuantasserts the

murder,ofprove capital proveto the variant the had tokidnapping State
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purpose committingconfine Reid for the ofthat the defendant intended to
disagree.a crime other than murder. We

if630:1,1(b) capitalof murder heperson guiltythat isprovides “[a]RSA
before, after, inknowingly engagedcauses the death of... while[a]nother

of, as thatattemptingthe or to commit kidnappingcommission while
2002), turn,inis in 633:1 (Supp. provides:offense defined RSA 633:1.”RSA

A guilty kidnapping knowinglyI. is of if he confinesperson
a purposeanother under his control with to:

(a) him for a hostage;Hold ransom or as or
(b) official;a lawapprehension byAvoid enforcement or
(c) him person;Terrorize or some other or
(d) an againstoffense him.Commit

defendant,The withcharged “actingindictment that the in concert
others, his aknowinglyanother or did confine under control with[Reid]

him,”to him thatpurpose againstterrorize to commit a crime andand/or
defendant, others,the in concert with caused Reid’s death. In accordance

1(c)633:1, 1(d),with this based and trial courtlanguage, upon RSA the
instructed that crime that thejurythe the elements of the included
defendant or to . . . with consciousattempted“confined confine Reid the
object or Reid aspecific againstintent to terrorize or to commit crime
Reid,” “before, after,that caused whileand the defendant Reid’s death

in,engaged engageor while to in the confinement of Reid.” Theattempting
merelycourt instructed that the could notjuryfurther the confinement be

words, onlymurder: find thatyouincidental to the “In other if Reid was
him, onlyconfined of and that the confinement waspurpose killingfor the

occurred,a theexpected momentary passing killingto be or event before
theyouthen this of the has not met and must findelement crime been

convict,of to courtcharge.”defendant not this In order theguilty
instructed, had tojury unanimously agreethe either:

toOne, designed accomplishthat the confinement of Reid was
Reid,theobjective independent killingan in addition to or of of

Reid;namely, terrorizingthe of

Or, killtwo, if of confinement was toonly objectivethat the the
Reid, forcontemplated expectedor to lastthe confinement was

necessary accom-beyondtime that toperiodsome ofappreciable
plish killing.the

crimepredicatetheresponse jury regardingIn to a whetherquestion
itself, bethe murder itself couldagreedcould be murder the court thatthe
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confinement,the ofpurpose beyondthe but “the mustevidence establish a
doubt that ofreasonable the confinement Reid not merelywas incidental to

the murder.”

doctrine, context,mergerThe in “prohibitsthis a conviction for
based thatkidnapping upon acts fall within the definition of that crime but

merely McEathron,are incidental to another Peoplecrime.” v. 926 N.Y.S.2d
249, 251 2011). applicationDiv. The of an(App. presentsthis doctrine issue
of infirst Aimpression Hampshire. significant majorityNew of state courts
have concluded that crime kidnapping“the of does not conductinclude

a restraint isinvolving merelythat incidental to the ofcommission some
1092,other against Salamon,crime the victim.” v. 949State A.2d 1119

(Conn. 2008) cases).(collecting theDespite varying statutory language and
cases,analyses underlying “they theme,these share a common namely,

that unlikelyit is that the legislature exposeintended to an accused to a
conviction, and thekidnapping severe sanctions such aaccompanying

conviction,when the restraint is incidentalmerelyinvolved to the commis­
sion separate,of a Id.underlying minoritycrime.” We note that a of
jurisdictions nonetheless hold that “a kidnapping mayconviction be
sustained when restrainteven the that forms the of thatbasis convictionis

greaterno in severity or duration than the restraint necessary completeto
crime, 1108,1119robbery.”another such as assault or Id. at n.30 (collecting

cases). agree byWe with view ofmajority jurisdictions,the taken the and
now ahold that cannot onkidnapping conviction rest “unlawful confine­
ments or movements toincidental the commission of other Statefelonies.”

(Vt.861,Goodhue, 2003);v. Annotation,833 A.2d 864 see also orSeizure
Detention Purpose Rape, orCommitting Robbery, Other asfor of Offense

361,Separate 283,Constituting Kidnapping,Crime 39 A.L.R.5TH 368of
(1996) cases).(collecting

matter,As a threshold we the merger applyconsider doctrine to to
a capital murder thecharge upon kidnapping,based since is ankidnapping
element of the offense that the must prove beyondState a reasonable

1(b) (“[a]630:1,doubt. RSA person guilty capitalSee is of if hemurder
[ajnother after,knowingly before,causes the death of... inwhile engaged

of,the commission or to commit as thatattempting kidnappingwhile
633:1”); Green, 628,offense inis defined RSA see also State v. 616 P.2d 634

(Wash. 1980) is a inspecificelement of the(“kidnapping aggravated murder
is, however,It adegree.first and distinctseparate statutory havingcrime

specific beyondelements each of which must abe established reasonable
doubt.”).

reflect,The thatparties appear agree, juryto and the instructions a
thekidnapping “incidental” to commission of the murder would not suffice
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therefore, meaningus, turns on theThe issue beforeconviction.supportto
of Reidthat the confinementarguesdefendant“incidental.” Theof the word

murder, and thatcrime offrom thesignificanceindependentneeded to have
mustconfinementof thepurposethesignificance,in to have suchorder

trial courtthat theThe State maintainsthan the murder.have been other
convict,that, thein order toitlaw when instructedstated theaccurately

(1) todesignedwasthe confinementthat either:agreehad tojury
Reid),(namely, to terrorizethan Reid’s deathsomething otheraccomplish

(2) expectedorcontemplatedconfinement was683:1,1(c); or “thesee RSA
necessarythat tobeyondof timeperiodappreciableto last for some

killing.”accomplish the

anothermerely incidental toand movement are“Whether restraint
determi­fact-specifica crime is akidnapping separateassupportcrime or

R.A., 2005circumstances.” State v. WLtotalityon the of thenation based
Goodhue, “In(Wash. 2005); A.2d at 866.2271889, see also 833App.at *3 Ct.

determination, whether defen­principle [the]our isguidingthatmaking
the of another substantivepartvictim was so muchdant’s restraint of the

withoutnot have been committedcrime couldcrime that the substantive
bemay fairlynotresponsibilitythat criminalindependentsuch acts and

(bracketsMcEathron, and926 at 251to them.” N.Y.S.2dattributed
omitted).quotations

convictionwasseparate kidnappingIn adetermining whether
factors, includingvariouscourts have consideredsupportable,

detention, orseizure, or movement wasof thewhether evidence
crimes; whetherunderlyingin of thewas not inherent the nature

confinement; the move-the whetherbythe crime was facilitated
summoningfromthe victimpreventedment or confinement

lessened theassistance; movement or detentionwhether the
ordetection; the movementof and whetherdefendant’s risk

or increased the victim’sdangera significantdetention created
risk of harm.

.Goodhue, at833A.2d 865.

— the confinementrequiringreading of the statuteThe defendant’s
without considerationunderlyingthan the murderfor a otherpurposeto be

ofpurposethan theany factor otherof the circumstances ortotalityof the
— jurisdictions’ interpretationsnot accord with otherconfinement doesthe

that, “toSalamon, (concluding1117A.2d at949mergerof the doctrine. See
crime, musta defendantanotherconjunctionin withkidnappingcommit a

atime or tooflonger periodfor athe liberationto victim’spreventintend
crime”).commit the othernecessary tothan that which isdegreegreater
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Nor interpretationdoes such an with thecomport purposesfairness of the
doctrine, whichmerger require of restraintanalysis whether the consti-

crime,tuted “a intrusion integralminimal and to . .necessary another .
crime,”simultaneous inseparableand from another or rather “a crime in

McEathron, omitted).itself.” 926 (quotationsN.Y.S.2d at 251
agreeWe with the thatWashington “simplycourts because the restraint

takes place to facilitate crime byanother does not itself render that
” R.A.,restraint ‘merely 2271889,incidental.’ 2005 WL *4.at The defen-

that,dant’s ifargument he the victim solely purposerestrained for the of
him, hekilling then did not commit kidnapping,

ignores “totality analysisthe of the circumstances” man-Green
dates. reasoning,[theUnder be nodefendant’s] there could

anytime waskidnapping the victim restrained to facilitate a
murder, of the of theregardless nature restraint. He would have
us the upview all events to the asleading merelymurder
incidental to the murder itself.

Id.

The trial court’s to ajuryinstructions the required unanimous
decision as to whether the defendant confined Reid for the purpose of

or,him, ifterrorizing Reid,the the killpurpose of confinement was to
whether “the confinement was orcontemplated expected to last for some

ofappreciable timeperiod beyond necessarythat to theaccomplish killing.”
inWe find no error this instruction.

Affirmed.
C.J.,DALIANIS, HICKS, J.,and concurred.
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