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Inby statute as stated insupport guidelines), supersededof childadoption
(2006).420,Clark, 425 Other courts& 154 N.H.the Matter Clarkof

inexpensesrole of businessupon income-producingfocus thesimilarly
calculatingfor ofthey purposeswhether are deductibledetermining

Thus,for the Whelansupport purposes.income childself-employment
thatguidelinesit in the child business-relatedimplicit supportcourt found

fornecessaryand“may theydeducted where are reasonableexpenses be
Dobbins,Whelan, at In theof income.” 908 N.E.2d 866.productionthe

separationcourt that under hisobligor’s support obligationruled the
income,all ofagreement by taking“should be measured into account his

derived, therefrom all losses andby deductingfrom whatever source and
directlywhich were related to theexpenses actually paidincurred and

Dobbins, similarlyof that income.” 397 at 414.We hold.production N.Y.S.2d
that to for ofpurposes determining “self-employmentbe deductible

458-C:2, IV, “actuallyincome” must beexpensesunder RSA business
Dobbins, 414,397 at and “reasonable andpaid,”incurred and N.Y.S.2d

income, Whelan,for at 866. It is for thenecessary” producing 908 N.E.2d
See,judgetrial to determine whether claimed meet those criteria.expenses

Whelan, at triale.g., Accordingly,908 N.E.2d 867. we remand to the court
decision,to that in this In of our need notlightmake determination case. we

respondent’s remaining arguments.address the

Reversed and remanded.

Dalianis, C.J., Lynn, JJ.,and and concurred.CONBOY
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LLP, (KevinLowell,Nolan Perroni Harrington, of Massachusetts E.
Buck on the brief and fororally), petitioner.the

Michael A. Delaney, attorney general Cusack,(Lynmarie C. assistant
attorney general, on the brief and orally), respondent.for the

DALIANIS, C.J. The respondent, the New Hampshire Department of
(DOC),Corrections appeals an order of Hampshirethe New Public

(PELRB)Employee Labor Relations Board finding that the aDOC had
valid and binding past practice of compensating employees for their time
spent completing test,a mandatory fitness and that by thischanging past
practice unilaterally, the DOC committed an unfair practice.labor We
reverse and remand.

found,The PELRB or the supports,record the following facts. The
in thisdispute case relates to physical testing requirementsfitness that

apply 2010,to certain Inemployees.DOC December petitioner,the the
Association,New England (Union),Police Benevolent Local 250 filed an

•unfair practice complaintlabor against assertingthe DOC that the DOC’s
directive that such testing accomplishedmust be on employee’sthe own
time without work release or acompensatory time was unilateral ofchange
a binding past practice. 2001,The Union thatalleged since the DOC had
either employeesallowed to complete physicalthe fitness test theirduring
work shift or had awarded such employees ifcompensatory time the test
was completed during employee’sthe non-work time. The Union averred
that the inchange pastthe practice changeconstituted a in a term and
condition employment.of Accordingly, bythe Union asserted that changing
the practice unilaterally, the DOC duty bargainingbreached its of in good

favor,faith. The PELRB found in the Union’s and this appeal followed.
To appeal,succeed on the DOC must show that the PELRB’s decision is

Laconia,unlawful clearly 91,or unreasonable. Appeal City 150 N.H.of of
(2007).(2003);93 see RSA 541:13 for“We review errors of law without

deference to rulings.the PELRB’s The PELRB’s findings of fact are
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reasonable, that the recordrequireweand butlawfulpresumptively
Laconia, 150CityAppealPELRB’s determinations.”thesupport of of

omitted).and brackets(quotationN.H. at 93
PELRB’sthesupportdoes notthat the recordarguesThe DOC first

agree.practice.of a Wefinding past

a collective-­byif not requiredevenemployer’s practices,“An
rather thanregular long-standing,are andagreement, whichbargaining
employees’intermittent, and conditions of [union]or become termsrandom

their collective-­offeringaltered withoutwhich cannot beemployment,
thebargainto overnotice and an opportunitybargaining representative

240, (2007);Sunoco, Inc., 244 see349 N.L.R.B.proposed change.”
(1977)96, newlythatState, (suggesting99v. 117 N.H.University System

Boardof the National Labor RelationsPELRB look to decisionscreated
a term orto constitute“A need not be universalguidance). practicefor

Sunoco,andlong regular longstanding.”as as it isemployment,condition of
Inc., 244.349 N.L.R.B. at

had thethe Unionpast practice,an establishedparty allegingAs the
Iovine, 400,Inc., 400353 N.L.R.B.Eugeneof on this issue.proofburden

(2d Cir.),(2008), Appx.Fed. 167granted by 371petition for enforcement
(2010). burden,this theTo meetbyother 131S. Ct. 458groundsvacated on

regularitywith such“occurredalleged practicehad to show that theUnion
orto continuereasonably expectcouldemployees [it]and thatfrequency

Inc., 355 N.L.R.B.Caterpillar,a or consistent basis.”regularreoccur on
omitted).(2010) addition, in521, implicitIn is“[i]t(quotations522

it”asked to honorbeingthat which ispartya theestablishing past practice
—— Corp.,here, WyandotteBASF“be aware of its existence.”the DOC

(1986).173,278 N.L.R.B. 180

Inc., 355showing.” Caterpillar,ahere falls short of such“The record
knowthat he did nottestifiedat The Union’s sole witnessN.L.R.B. 522.

complete physicaltime off togivenhad beenmany employeeshow DOC
testingiftime suchcompensatoryawardedor had beentestingfitness

anypresentfailed totime. The Union alsotheir non-workduringoccurred
Mittenthal, Pastclaims, slips.such as leave Seeto itssupportdocuments

59Agreements,BargainingAdministration CollectivePractice and the of
(1961) ispracticethat when1017, (observing past1022MICH. L. Rev.

what tookofpossiblethe best evidence“mayrecords bewrittenalleged,
that the DOCcontrast, testifiedthe DOC’switnessByinplace past”).the

givenwereemployeeswhicha underknowledge practiceno of commonhad
timecompensatoryor awardedtestingfitnessphysicaloff to completetime

to so.do
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circumstances,Under these we that the Union failed to itsconclude meet
burden of that the DOCshowing regularly consistentlyand either allowed
employees complete duringto fitness their work orphysical testing shifts
awarded such ifemployees compensatory testing duringtime the was done

Inc.,the employee’s non-work time. See 355 N.L.R.B. atCaterpillar, 522
(without inspecific surrounding priorevidence of circumstances changes

which oc-prescription drug program, including prior changesdates on
curred, of changes frequency,and the number and their tocompany failed
meet its that itshowing past practiceburden of had a of suchmaking

Iovine, (withoutInc.,changes); 400 ofEugene 353 N.L.R.B. at evidence
when, or how orfrequently, under what circumstances the asserted

occurred,unilateral layoffs board could not conclude that hademployer
challenged layoffsdemonstrated that were allowed as ofcontinuation

pastestablished practice).
Having concluded that the PELRB it pasterred when found that a

existed,practice we not address the alternativeneed DOC’s contention that
the did notalleged past practice mandatory subjectinvolve a of bargaining.

Reversed and remanded.

LynnHicks, Conboy, Bassett, JJ.,and concurred.
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