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adoption of child support guidelines), superseded by statute as stated in In
the Matter of Clark & Clark, 1564 N.H. 420, 425 (2006). Other courts
similarly focus upon the income-producing role of business expenses in
determining whether they are deductible for purposes of calculating
self-employment income for child support purposes. Thus, the Whelan
court found it implicit in the child support guidelines that business-related
expenses “may be deducted where they are reasonable and necessary for
the production of income.” Whelan, 908 N.E.2d at 866. In Dobbins, the
court ruled that the obligor’s support obligation under his separation
agreement “should be measured by taking into account all of his income,
from whatever source derived, and by deducting therefrom all losses and
expenses actually incurred and paid which were directly related to the
Jproduction of that income.” Dobbins, 397 N.Y.S.2d at 414. We similarly hold
that to be deductible for purposes of determining “self-employment
income” under RSA 458-C:2, IV, business expenses must be “actually
incurred and paid,” Dobbins, 397 N.Y.S.2d at 414, and “reasonable and
necessary” for producing income, Whelan, 908 N.E.2d at 866. It is for the
trial judge to determine whether claimed expenses meet those criteria. See,
e.g., Whelan, 908 N.E.2d at 867. Accordingly, we remand to the trial court
to make that determination in this case. In light of our decision, we need not
address the respondent’s remaining arguments.

Reversed and remanded.
DALIANIS, C.J., and CONBOY and L¥NN, JJ., concurred.
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DALIANIS, C.J. The respondent, the New Hampshire Department of
Corrections (DOC), appeals an order of the New Hampshire Public
Employee Labor Relations Board (PELRB) finding that the DOC had a
valid and binding past practice of compensating employees for their time
spent completing a mandatory fitness test, and that by changing this past
practice unilaterally, the DOC committed an unfair labor practice. We
reverse and remand.

The PELRB found, or the record supports, the following facts. The
dispute in this case relates to physical fitness testing requirements that
apply to certain DOC employees. In December 2010, the petitioner, the
New England Police Benevolent Association, Local 250 (Union), filed an
unfair labor practice complaint against the DOC asserting that the DOC’s
directive that such testing must be accomplished on the employee’s own
time without work release or compensatory time was a unilateral change of
a binding past practice. The Union alleged that since 2001, the DOC had
either allowed employees to complete the physical fitness test during their
work shift or had awarded such employees compensatory time if the test
was completed during the employee’s non-work time. The Union averred
that the change in the past practice constituted a change in a term and
condition of employment. Accordingly, the Union asserted that by changing
the practice unilaterally, the DOC breached its duty of bargaining in good
faith. The PELRB found in the Union’s favor, and this appeal followed.

To succeed on appeal, the DOC must show that the PELRB’s decision is
unlawful or clearly unreasonable. Appeal of City of Laconia, 150 N.H. 91,
93 (2003); see RSA 541:13 (2007). “We review for errors of law without
deference to the PELRB’s rulings. The PELRB’s findings of fact are
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presumptively lawful and reasonable, but we require that the record
support the PELRB’s determinations.” Appeal of City of Lacowia, 150
N.H. at 93 (quotation and brackets omitted).

The DOC first argues that the record does not support the PELRB’s
finding of a past practice. We agree.

Il “An employer’s practices, even if not required by a collective-
bargaining agreement, which are regular and long-standing, rather than
random or intermittent, become terms and conditions of [union] employees’
employment, which cannot be altered without offering their collective-
bargaining representative notice and an opportunity to bargain over the
proposed change” Swunoco, Inc., 349 N.L.R.B. 240, 244 (2007); see
University System v State, 117 N.H. 96, 99 (1977) (suggesting that newly
created PELRB look to decisions of the National Labor Relations Board
for guidance). “A. practice need not be universal to constitute a term or
condition of employment, as long as it is regular and longstanding.” Sunoco,
Inc., 349 N.L.R.B. at 244.

[l As the party alleging an established past practice, the Union had the
burden of proof on this issue. Fugene Iovine, Inc., 353 N.L.R.B. 400, 400
(2008), petition for enforcement granted by 871 Fed. Appx. 167 (2d Cir.),
vacated on other grounds by 181 8. Ct. 458 (2010). To meet this burden, the
Union had to show that the alleged practice “occurred with such regularity
and frequency that employees could reasonably expect [it] to continue or
reoccur on a regular or consistent basis.” Caterpillay, Inc., 355 N.L.R.B.
521, 522 (2010) (quotations omitted). In addition, “[ilt is implicit in
establishing a past practice that the party which is being asked to honor it”
— here, the DOC — “be aware of its existence.” BASF Wyandotte Corp.,
278 N.L.R.B. 173, 180 (1986).

Il ¢The record here falls short of such a showing.” Caterpillas; Inc., 355
N.L.R.B. at 522. The Union’s sole witness testified that he did not know
how many DOC employees had been given time off to complete physical
fitness testing or had been awarded compensatory time if such testing
occurred during their non-work time. The Union also failed to present any
documents to support its claims, such as leave slips. See Mittenthal, Past
Practice and the Administration of Collective Bargaining Agreements, 59
MicH. L. REV. 1017, 1022 (1961) (observing that when past practice is
alleged, written records “may be the best possible evidence of what took
place in the past”). By contrast, the DOC’s witness testified that the DOC
had no knowledge of a common practice under which employees were given
time off to complete physical fitness testing or awarded compensatory time
to do so.
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Under these circumstances, we eonclude that the Union failed to meet its
burden of showing that the DOC regularly and consistently either allowed
employees to complete physical fitness testing during their work shifts or
awarded such employees compensatory time if the testing was done during
the employee’s non-work time. See Caterpillay, Inc., 355 N.L.R.B. at 522
(without evidence of specific circumstances surrounding prior changes in
preseription drug program, including dates on which prior changes oc-
curred, and the number of changes and their frequency, company failed to
meet its burden of showing that it had a past practice of making such
changes); Eugene Iovine, Inc., 358 N.L.R.B. at 400 (without evidence of
when, or how frequently, or under what circumstances the asserted
unilateral layoffs occurred, board could not conclude that employer had
demonstrated that challenged layoffs were allowed as continuation of
established past practice).

Having concluded that the PELRB erred when it found that a past
practice existed, we need not address the DOC’s alternative contention that
the alleged past practice did not involve a mandatory subject of bargaining.

Reversed and remanded.

Hicks, CONBOY, LYNN and BASSETT, JJ., concurred.
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