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of theand, yearstime in the laterat for someyears leastmately fifty
(Wis.546,Button, 550v. 388 N.W.2dbills. See Buttontheirmarriage, paid

1986) spouse’sofknowledge opposingthe“independentthat(noting
disclosure”). anyNor is therea formay be “substitutefinancial status”

grossof someunconscionable becauseexchangethe wasevidence that
Agreement.therightsof underrespectivein the value theirinequality
agreementtheThus, meet its burden to showEstate failed toJosephine’s

conclude, therefore, that the court’s decision totrialis unenforceable. We
evidence.unsupported bythe is thecontrary

Agreementthat Richard theEstate also contends breachedJosephine’s
Property Agreementunder“[b]y obligationsto his therefusing perform

toconsideration,” releasing obligationfrom herwithout thus heradditional
to rest onargumentthe This theagainst Property. appearsmake no claims

tothat, transferring propertyto the Jose­upon Marylandfact the deed
him torequirenot to makepromiseRichard demanded that shephine,

concedes, however,Josephine’snot to him. Estaterepairs on it and divorce
promise convey Maryland propertyhis to title to thekeptboth that Richard

that she title. v. CMC Radiolo­acceptedto and KeshishianJosephine Cf.
(1997)(“[A]168, 173 as bindingcannot a contractgists, party142N.H. treat

omitted)).(quotationand at the time.” and bracketsas rescinded same
obligated per­toperformance, Josephinehis remainedHaving accepted

bargain.form her end of the
trial courtforegoing, rulingIn of the we reverse the of the andlight

further consistent with thisproceedings opinion.remand for

andReversed remanded.

Lynn JJ.,Dalianis, C.J., Conboy, Bassett,and concurred.and
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(KennethRainboth, Lown, RA., of D.& PortsmouthCoughlin, Murphy
and LLC.Murphy orally), petitioner Properties,on the brief for Bilden

(.KennethPC, D.McHale of WacksLynnfield,Wacks & Massachusetts
brief, orally),and A. McHale on and F. forMichelle the John Willis

Bank,TD N.A.petitioner

Hodes, P.A., of N. on the briefHage HageManchester and{Jamie
orally), respondents.for the

(BildenDalianis, Properties,petitioners, Prop-C.J. The Bilden LLC
erties) (TDBank, Bank),TD N.A. appeal, respondents,and and the S.

(the Birins),Birin cross-appeal, SuperiorGerald and Gail an order of the
J.){Nicolosi, finding, things,Court other that the areamong petitioners

value, subjectfor inacquiredbona fide who interests thepurchasers
inmortgage part,notice of the Birins’ on it. We affirmproperty without

inpart, part,reverse in vacate and remand.
followingThe found or facts. Thesupportstrial court the record the
inHighwayat issue is 719 Daniel Merrimack. Onproperty Webster
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2001,18, acquiredAustin title toProperties,December James LLC the
second togranted mortgagesand first and Southern Newproperty

ofmanaging Properties,Bank. The member Austin James LLCHampshire
2006,In a debtswas Scott Desantis. to secure number of Desantis and

Birins,that he controlled to the Austin James Properties,entities owed
a million on to thegranted mortgage propertyLLC the Birins. The$1

mortgage property’smillion far the fair value.exceeds market$1
The mortgage captioned incorrectly. AlthoughBirins’ deed is the text of

LLC,”the deed the “Austingrantor Properties,identifies as James the
thecaption grantor Development,identifies as “Austin James LLC.”

added.) error,of(Emphases Perhaps caption grantorbecause the the index
in ofthe deeds lists Austin Jamesregistry Development, LLC as the
grantor Properties,of the Birins’ instead of Austinmortgage James LLC.

2007,May JulyIn and Austin James Properties, grantedLLC mort-
gages property Capital, Mayon the to Blackfoot 2007 mortgageLLC. The
lists the asgrantor Properties, MayAustin James LLC. The 2007
mortgage subjectencumbers two the andproperties: property Temple31
Street in Nashua.

The 2007 toJuly mortgage Capital,Blackfoot LLC identifies several
LLC;grantors: Alan James Development, Austin Properties,James LLC
LLC;Development,Austin James Home Development,Desantisa/k/a

LLC; LLC;Paul Development,James Scott DesantisJ. Scotta/k/a
Desantis; Development,and Steven James JulyLLC. The 2007 mortgage

property byencumbers owned in theMortgagor County“[a]ll of
forHillsborough” except bythe homestead property owned Desantis in

Nashua.
2007,In November Austin James Properties, LLC entered into a

purchase agreementand sale with Bilden Properties regarding subjectthe
property. PropertiesBilden to TDapplied Bank for a purchase money loan

TDby mortgage.secured a Bank retained of an attorneythe services to
certify that title to the property was andmarketable insurable. The
attorney delegated examiningthe task of title to a title abstractor.

By searching grantorthe under Properties, LLC,index Austin James
the Julytitle abstractor discovered 2007mortgagethe to Blackfoot Capital,
LLC, which identifies one of asgrantors Properties,the Austin James LLC

However,Austin Development,James LLC. did notshe search thea/k/a
grantor conveyances byindex for Austin Development,James LLC.
Instead, she contacted the Officeof the New Hampshire Secretary of State
and that entity registeredwas informed no with that name was there.

attorneyThe title abstractor Julyinformed the about the 2007 mortgage
to thatCapital, notingBlackfoot LLC the deed “references the current

LLC”;owner with an aka of Austin Development,James she asked the
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index.grantorin theother names”any“runshe shouldattorney whether
didthe title abstractorso. Becauseher to dodid not instructattorneyThe

LLC,” sheDevelopment,under “Austin Jamesgrantorthe indexnot search
search,a she woulddone suchHad shemortgage.the Birins’did not find

it.have discovered
market-waspropertythat title to theattorneythe certifiedUltimately,

LLC2007, Properties,insurable, and, Austin Jamesin Decemberandable
deed forby warrantyPropertiesto Bildensubjectconveyed propertythe

in the amountto TD Bankmortgagea$339,000. grantedPropertiesBilden
the twosale, obtained ofdischarges were$271,000. As of thepartof

$156,899.70.in amount ofmortgagesBank theHampshireNewSouthern
in thewere satisfiedaddition, mortgagesLLCCapital,the BlackfootIn

$75,000.ofamount
Theproperty.on the2009, proceedingsforeclosurebeganIn the Birins

the foreclosureenjoinpermanentlyto andtemporarilymovedpetitioners
injunctiontemporaryAequitableand relief.declaratoryfor certainand

trial, trial court found thata theFollowingin 2009. benchJulywas granted
value, thepurchasedfor whopurchaserswere bona fidethe petitioners

thismortgage. Despitethe Birins’without notice ofsubject property
ininterests thepetitioners’that thetrial court also ruledfinding, the

dischargeamount to theup paidto theequitably subrogatedwereproperty
Moreover, trialalthough themortgages.BankHampshireNewSouthern

injunctionpermanent “prohib-for apetitioners’ requestthegrantedcourt
any right,orforeclosing exercising purportedfrom ontheiting [Birins]

thatthe trial court stated[subject property],”theagainsttitle or interest
and asmortgageterms of theirbyof foreclosure is limited the“righttheir

The trialmortgage subrogated.”TD Bank asjuniora to themortgagee
clarification, appealand this followed.subsequenta motion forcourt denied

contend,whether, the trial courtas the Birinsbegin by decidingWe
forpurchasersfidepetitionersit found that the were bonaerred when

value, mortgage.notice of the Birins’the withoutpurchased propertywho

F v.jurisdiction. OptionC Invs.Hampshire is a “race-notice”New
(2012).313, jurisdic­In a “race-notice”163 N.H. 315Mortgage, Corp.,One

an interesttion, acquireswhogiven subsequent purchaseris to a“priority
interest, purchaserifonly subsequentbut thepriornotice of thewithout

of the interestpriorbefore the ownersubsequentthat interestalso records
POWELL, Real PROPERTY14 R. POWELL ONthat interest.”priorrecords

(2001). Thus,(Michael82.02[l][a](3) ed., 2013);Allan see RSA477:3-a§ Wolf
thecase, against petitionersnot enforceablemortgagethe Birins’ isin this
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if petitionersthe inacquired their interest the property without notice of
the mortgageBirins’ and the petitioners recorded their interest first. See

82.02[l][c][iii],POWELL, supra §

(.1) (2) (3)may actual; record;Notice be of types:three inquiry.and
82.02[l][d]; Invs.,§Id. see FC 163 N.H. at 316. “Actual notice” refers to

— as,“information concerning the fact for example, concerning priorthe
—interest, claim, or right directly and personally communicated to the

POWELL, omitted).party.” §supra (quotation82.02[l][d][i]

“Record notice” is “notice arising solely from the record.” Id.
§ “Record82.02[l][d][ii]. notice” is sometimes referred to as “constructive
notice.” id. “ASee subsequent purchaser ... onis constructive ofnotice all

record,claims revealed by the regardless of whether subsequent[the
purchaser] ever atlooks the record or ever sees the information contained

Id.;there.” 500, (1999) (“asee Thomas v. Finger, 144 N.H. 503 real estate
purchaser will chargedbe with constructive knowledge of what may be

byrevealed an omitted)).examination of the record” (quotation “Record
notice” is “notice POWELL,inferred from the §record.” supra 82.02[l][d][ii]

omitted).(quotation

“Inquiry notice” is notice that arises from a legal inference. Id.
§ “Inquiry notice”82.02[l][d][iii]. is notice of a fact that is “sufficiently
‘curious’ or ‘suspicious,’according to normal human experience, that the

should,purchaser a law,as matter of make an investigation Id.;into it.” see
Thomas, 144 N.H. at 503. “If upon making investigationthe into this first

fact,fact a second namely that personanother ahas claim to the title of the
revealed,property, is then the purchaser is considered to have inquiry

notice POWELL,of the claim itself.” §supra 82.02[l][d][iii]; Thomas,see 144
words,N.H. at 503. “In other because of fact,the nature of the first ofwhich

purchaserthe has actual or notice,constructive a rebuttable inference is
made that the purchaser has notice of However,the second fact. if a

inquiryreasonable fact,would not reveal the second then the inference is
POWELL, §rebutted.” supra 82.02[l][d][iii]; Thomas,see 144 N.H. at 503.

Actual notice is not an issue in this case. Whether the inrecords the
petitioners’ chain of title gave notice of the Birins’ prior tomortgage a
subsequent purchaser law,is a question of which we review de novo. See C

Invs.,F 163 N.H. at 317.

We conclude that the petitioners had record of Julynotice the 2007
mortgage byheld Blackfoot Capital, LLC because that mortgage deed was
in the petitioners’ chain of title. See id. That deed lists one of the grantors
of the mortgage as Austin James Properties, LLC Austin Jamesa/k/a

—Development, Moreover,LLC. we hold that notice of that fact that
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—namea differentbyknownused or wasLLCProperties,Austin James
‘suspicious,’‘curious’ or“sufficientlythat isof a factnoticeconstituted

should, aaspurchaserthatexperience, [a]humanto normalaccording
POWELL, suprait.”intolaw, investigationanmakematter of

nameunder thesearchedindex beengrantorHad the§ 82.02[l][d][iii].
have beenLLC,” mortgageBirins’ wouldtheDevelopment,“Austin James

the petitionersthata inferencethere is rebuttableAccordingly,found.
id.mortgage.Birins’ Seeknew of the

thesearchingifonlyin this casebe rebuttedmayThat inference
does notLLC”Development,name “Austin Jamesindex under thegrantor
a searchthat suchargueTheinquiry.” petitionersconstitute a “reasonable

informationbecauseinquiry”a “reasonablehave constitutedwould not
named “Austinentitythat noestablishedSecretary of Statefrom the

rejectedHowever, Hampshire hasNewLLC” existed.Development,James
notliability company doeslimitedforeignthat antheory unregisteredthe

(2005):69,11(a) and304-C:63,1, (repealedSee RSAlegal purposes.exist for
Zenane,2012)); v.Inc.304-C:174,1, :180,11(a) (Supp.as RSAreenacted cf.

(1985) scheme related366, 367 statutorysimilar(discussing127N.H.Tofer,
unregistered corporations).to

debts,law, securing andcreating mortgage,aNew HampshireUnder
for the of“doing purposesconstitute business”do notowning propertyreal
to with theliability companies registerforeign limitedrequiringthe statute

(i). statute,(h), Similarly, by “[t]he304-C:63,1(g),of state. RSAsecretary
Hampshireinregisterto Newliability companya limitedforeignfailure of

of limitedforeigncontract or act thevalidity anynot ofimpair...does [t]he
11(a).304-C:69, not decideAlthough we needRSAliability company.”

weattorney negligent,wassupervisingtitle abstractor or herwhether the
law,reasonable, investigat­a of to ceaseit was not as matterconclude that

registeredLLC was notDevelopment,that Austin Jameslearninging upon
Secretarythe of State.with

in Fthat we held Cassertargument, petitionersIn a therelated
in chain of titleproperty’sthe records athat even if a search ofInvestments

thatclaim, inquiryno notice ofthere iscompetingabout araises concerns
byother information obtained‘assuaged’bywereclaim “if those concerns

not ourInvs., at 318-19. This wasF 163 N.H.title examiner.” See Cthe
However,Trust. Id. at 315.case, Realtywas CFgrantorIn that theholding.

as ain the propertyinteresthad a unrecordedprior,F InvestmentsC
under whichreorganizationand a ofplanbankruptcy proceedingsresult of

in theA searchassets. Id. at 314-15.Realtyall of Trust’sit succeeded to CF
toentryan that referredRealty Trust” revealedunder “CFgrantor index



260

a certificate that not withinmortgage subject property’sand were the chain
of title. at held that the did notmortgage placeId. 317.We and certificate
the on C F inmortgagee inquiry subjectnotice of Investments’ interest the
property those were chain ofbecause documents outside of its title. Id. at

(10th 2009) (“[Constructive318; Colon, 1171,see In 563 1182re F.3d Cir.
notice to the in ofconveyancesis limited contents of the chain title. If... the

a bysearch of the index leads to deed the of angrantor grantor entirely
different of onepiece property being purchased, purchaserfrom the the is

deed.”).not on constructive notice of of thatthe contents
We further observed:

[Ejven reasonablyif those documents regardingraised concerns a
title,claim oncompeting the the index con-Property’s grantor

—of the Realtytains scores entries under name “CF Trust”
notincluding only evidencingdocuments tax hens and redemp-

—tions but also deeds and other certificates recorded well after
bankruptcy judgment...the before the conveyance [atbut issue].

Fto C aContrary properInvestments’ contention that title
would thatexamination have revealed CF Trust “noRealty longer

—existed,” those necessarilyentries which would have been
—during such anobserved examination indicated that the trust

and,business bankruptcy thus,conducted after the judgment
assuagedwould thatanyhave concerns it lacked authority to

the Propertyencumber under that name.

Invs., omitted).C F N.H. at (quotation163 319 and emphases
This dictum should not be mistaken for a hadholding that the mortgage

title,and been in of theycertificate the chain not providedwould have
Finquiry notice Cof Investments’ unrecorded interest.prior, Because the

mortgage title,and certificate were within ofnot the chain we never
addressed whether their to the bankruptcy proceedingsreferences consti-
tuted that “sufficientlynotice of facts are ‘suspicious,’‘curious’or according

should,experience,to normal human purchaser law,that as a matter[a] of
POWELL,make an investigation §into supra Nor[them].” 82.02[l][d][iii].

did we address whether a investigationreasonable would have revealed C
priorF Investments’ unrecorded interest.

matter,In thatthe instant we searching grantorhold the index under
the Jamesname “Austin LLC” constituted aDevelopment, “reasonable

Invs.,inquiry” as a matter of law. F (notingSee C 163 N.H. at 316 that a
of a of“proper property’s tracingsearch” chain title property“includes the

to in researchingback a firm root title and the index from thatgrantor date
out-conveyances”).forward for are starting pointthe for a“[I]ndexes
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782Krueger,Bank v.Midcountryor examiner.”purchaser titlesubsequent
(Minn. 2010). in theone of the records238, Because249-50N.W.2d

that Austinnoticegave subsequent purchasertitle achain ofproperty’s
name, inquiryaLLC a different reasonableusedProperties,James

minimum, that differentinvolved, grantorthe index undersearchingat a
2005) (“Unless(Md.297, 321n 888A.2dGreenpoint Schlossberg,name. Cf

namenotice name oror actual of otherexogenous knowledgehe somehas
. . willsearch, the index .to an examiner who searchesbyvariants which

titled.”). theAccordingly,ispropertyname under thesearch for the which
is notmortgageof the Birins’petitionersthat the had noticeinference

82.02[l][d][iii],Powell, Thus, are notpetitioners§ thesuprarebutted. See
value, contraryfor we reverse the trial court’sbona andpurchasersfide

determination.

Capital,BlackfootJuly mortgagewe decide that the 2007 toBecause
of the we needmortgage,LLC the notice Birins’gave petitioners inquiry

was recorded. Themortgage properlynot whether the Birins’decide
Birins’ ofmortgage regardlessdeemed to notice of thepetitioners are have

Thomas, 144N.H. at 503was recorded. Seemortgage properlywhether the
(“While with constructivepurchasers typically chargedreal estate are

closing,that are the such noticeproperly byof liens recorded time ofnotice
may placefrom the of circumstances that would atotalityalso arise

on notice made to ensurebuyer inquiryreasonable that further should be
(citation omitted)). words, thethat on the title In otherno cloud exists.”

toof the is not for there beproper recording mortgage requiredBirins’
Therefore, parties’ argumentsnotice of it. we do not address theinquiry

the fact Birins’ indexed undermortgagewhether that the wasregarding
improperlythe ofAustin James LLC means that it wasDevelopment,name

recorded.

whetherparties’ arguments regardingalso do not address theWe
knowledgean petitionersthe was of the such that heragenttitle abstractor

legaland notice aremay imputed inquiryand conduct be to them. Record
of whether athey apply regardless subsequent purchaserpresumptions:

record, there, or personallyever at the the information containedlooks sees
POWELL, 82.02[l][d][ii],supra §§inquiry. [in].conducts a reasonable See

contend, arewhether, the Birins the notpetitionersWe next address as
trial court hadsubrogation. acknowledgeto We that theequitableentitled

that theequitable subrogationno the issue once it concludedneed to reach
However, trial court didpurchasers.were fide because thepetitioners bona

issue, arguments equitablewe the aboutparties’reach the view
properlyas before us.subrogation
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The thatBirins assert this“[i]f Court holds that the title searchers
in this action were thatnegligent [they]and acted as petitioners’][the
agents, or that petitioners] negligent[the were in not performing a title
search,” petitionersthen the are not entitled to equitable subrogation. The
trial court did not culpable negligencefind on part attorneythe of the hired
by TD Bank to certify assume,title. Even if we without deciding, that the
attorney was negligent, and further assume that such negligence could be

Bank,TDimputed to as we have previously explained, “negligence on the
of apart surety does not rightinvalidate the to subrogate.” Chase v.

Co.,Ameriquest 19, (2007);155Mortgage N.H. 28 see v. 79Mayer,Fifield
(1918).82,N.H. 85-86

Thus, we uphold the trial court’s determination that the petitioners’
interests in the property are equitably subrogated up to the paidamount to
discharge priorthe mortgages byheld Southern New Hampshire Bank.
Accordingly, although the Birins have a right to foreclose on property,the

right subjecttheir is to the petitioners’ interests subrogatedas in the
(the$156,899.70amount of amount paid to Southern New BankHampshire

dischargeto its mortgages). Although the petitioners request that we
determine the rate of sum,interest that applies to that we decline to do so
in the first instance. We remand to the trial solelycourt to determine the
rate of interest apply $156,899.70to to the that must be topaid the
petitioners at foreclosure.

sum,In we reverse the trial court’s determination that the petitioners
value,were bona fide purchasers for who took the property without notice

of the Birins’ ininterest it. Because we conclude that petitionersthe
purchased the subject subjectproperty to the Birins’ mortgage, we uphold
the trial court’s decision to the extent that it allowed the Birins to foreclose.
To the extent that the trial court granted permanenta injunction prohib-
iting the Birins from foreclosing, we permanentvacate that injunction.
Additionally, we affirm the trial court’s determination that petitioners’the
interests equitablyare subrogated toup the amount topaid discharge the
mortgages byheld Southern New Hampshire Bank. Because we decline to
address, instance,in the first the parties’ arguments regarding the interest
rate that should apply to the amount moneyof the Birins must pay the
petitioners foreclosure,at we remand that issue to the trial court for
further proceedings.

in part; reversed in part;Affirmed
vacated in part; and remanded.

LynnHicks, Conboy, Bassett, JJ.,and concurred.


