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counsel. In inthe same answer which Eichhorn testified that the defendant
counsel, arguablyinvoked his he also to theright to testified defendant’s

“that talk”exculpatory newspa­statements he wished he could and that a
Thus,per robbery wrong. mayaccount of the was defense counsel have

thatobjectingrefrained from because of fear the court strikewould
answer, including exculpatoryEichhorn’s entire the arguablydefendant’s

maystatements. Defense counsel also have concluded that the defendant’s
statement newspaper story being wrongabout the would take on added
credibility if jurythe understood that the defendant was aware had nohe

760, 770obligation Lin,to v.speak police.to the See United 101States F.3d
(D.C. 1996) (“We however,conclude,Cir. cannot that it was forplain error
the court givenot to sua strike the remark or asponte curative instruction
limiting the effect of the comment. Defense counsel may strategichave had

(AlaskaState, 448,reasons for not objecting....”); Massey v. 771 P.2d 453
1989)(“[UJnlessCt. theApp. precludes possibilityrecord the that counsel’s

tactical,actions may have been a of error isfinding plain rarely appropri­
ate.”); Smith, (11th 2006)1276, 1302United States v. 459 F.3d (Tjoflat,Cir.
J., that if anconcurring) (noting appellate court were to review evidentiary
rulings for withoutplain error in counsel’sfactoring strategic reasons not
to object, the court thereby providewould with a strategiccounsel reason

object).not to

Affirmed.

Dalianis, C.J., HICKS, BASSETT, JJ.,and CONBOY and concurred.
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Cort, attorneyA. attorney generalMichael assistantDelaney, {.Nicholas
for theorally),on the brief and State.general,

defender, Concord,Rothstein, chief of on thedeputy appellateDavid M.
fororally,brief and the defendant.

HICKS, defendant, Dorrance, his aWayne appeals byJ. The conviction
J.){Lewis, for on a lawjury Superior degreein Court second assault

officer, that the insufficient toarguingenforcement State offered evidence
1(a)631:2,seriousprove bodily injury.that the officer suffered See RSA

2012).We affirm.(Supp.
25,2010,ofjury eveningThe could found the thefollowing.have On June

Hampshire DepartmentNew Fish and Game Conservation Officers Chris-
and Geoffrey PawtuckawayMcKee Pushee were on on Laketopher patrol

byin observed aNottingham theywhen boat driven the defendant
at full in a “no wake” officers fortraveling speed zone. The thesignaled

stop, spedto but he turned his and away.defendant boat around McKee
himself,caught up with andbridge,later the defendant under a identified

Instop. response,told the defendant to the defendant profanitiesuttered
and to back out from under toattempted bridge.the McKee was able
maneuver his boat the defendant’s boat and that healongside announced

McKee,going again profanitieswas to board it. The defendant directed at
that nottelling McKee he could board the boat. As McKee started to board

boat, “comingthe defendant’s he saw the fist atrightdefendant’s [his]
face,” himstriking right eye.in the He arrested the defendant after a
struggle.

trial, “[e]xtreme,At McKee that he felt extreme afterpain”testified
punched. Bybeen the time he the defendant’s boat back tohaving got

shore, had and he ofeyehis swollen shut could not see out it. He testified
foreye days, blurrythat his remained swollen shut three to five he had
thereafter,daysvision for about ten to fourteen he missed approximately
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work, to see an aftereye returning”one of and he “continued doctorweek
of issues.blurryto work visionbecause

for, among chargeswas other that are notThe defendant indicted
assault, upon what thechallenged appeal, second-degreeon based indict-

were vision The defendantalleged “protracted problems.”ment McKee’s
case,close ofcharge arguingmoved to dismiss that at the the State’s that

person protracted“no could McKeereasonable find Officer suffered... loss
anyto of the ofpart body.”of or the health or function of hisimpairment

motion, concluding presented byThe his that the evidence thejudge denied
to toquestion jury.State was sufficient send the the

the that theappeal, argues presentedOn defendant State insufficient
aevidence to demonstrate that Officer McKee suffered serious bodily

statute, 631:2, 1(a),injury. controllingThe RSA that aprovides person is
ifguilty of second assault he ordegree “[k]nowingly recklessly causes

injuryserious to “Serious isbodily bodily injury”another.” defined as “any
severe,bodyharm to which permanentthe causes or loss of orprotracted

impairment to the health or of the function of of theany part body.” RSA
(2007).625:11, allegedTheVI indictment that the defendant’s attack on

protracted problems”;McKee vision our of his“caus[ed] review conviction
accordingly.is limited

evidence,To on his to the ofprevail challenge sufficiency the the
fact,provemust that viewingdefendant no rational trier of all of the

allevidence and reasonable from it in mostlightinferences the favorable to
State, beyondthe could have found aguilt reasonable doubt. State v.

(2012).Wilmot, 148, injuries163 N.H. 154 “Whether consti­[the victim’s]
bodilytuted is theinjury’ question jury‘serious a for to decide.”of fact

(2004)534, 536 added);State v. 150Scognamiglio, N.H. see(emphasis State
(memorandum813, (1984)Plant,v. 124 N.H. 813 opinion).

partiesThe advance different views as to what constitutes a
625:11,“protracted” impairment purposefor ofthe RSA VI. The State

points to a from definingdecision Missouri asprotracted “more than
no minimummomentary!;] of trauma indegree must be inflicted order to

Norwood, 242,constitute loss orprotracted impairment.” State v. 8 S.W.3d
(Mo. 1999). defendant, hand,App.246 on arguesCt. The the other that the

atinjury permanentmust be least as as a severe impairment,“serious” or
and “for a thanlong longer (Quotationmust last time or or usual.”expected

—omitted.) need not profferedWe decide between these definitions when
undefined,a statutory plainterm is ascribe to it ordinarywe its and

(2006).539,Townmeaning. Appeal Nottingham, 153 N.H. 553 Aof of
that“protract[ed]” impairment “delay[ed]is one is or ... inprolonged]

Dictionary (un-time.” ThirdWebster’s New International 1826
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ais therefore2002). isimpairment protractedanWhethered.abridged
determininglimited tocourt isrole of thisand thedegree,ofquestion

injuries to beMcKee’shave consideredcouldjurya rationalwhether
delayed prolonged.or

thatfindingasupportsufficient towasthat the evidenceWe conclude
eye.of his Seethe functiontoimpairmenta protractedsufferedMcKee

mostlightin the1(a). facts recited above631:2, Considering theRSA
consistentlyhadMcKeeState, jury could have believedto the thefavorable

and, some timefor at leastdaysnineteenfor toupvisionimpaired
medical attention.requiringvisionthereafter, intermittently impaired

question,thislight particularshed ondecisions do notAlthough our
incourtsby appellatesufficienthave been heldof this durationinjuries

See, Meyers,State v.bodily injury. e.g.,seriousstates to demonstrateother
2006) (a fairly(Haw. mightmind821, 829, “reasonableApp.830145 P.3d

lungsofto functionimpairmentprotractedthat victim sufferedconclude”
and discom­causing painfractured ribs severeeightofon evidencebased

State,weeks); v. 933 S.W.2dtwo Huertato alleviate afterbeganfort that
1996) (evidence on(Tex. juryto raise issuesufficient648, App.649 Ct.

kickedwas hit andwhen the victimbodily organof aimpairmentprotracted
result, to return to worka and was unableurinated blood asgroin,in the

Mohammed, 35,557 N.Y.S.2dv.days); Peoplefor severalas a officerpolice
decision) (victim1990) (memorandum “protractedsufferedDiv.(App.36

“fractured humerus [bone]on evidence ofof health” basedimpairment
omitted)).(quotationofseveral weeks immobilization”requiring

injuries foundalso consistent withinjuries in this case areThe victim’s
bodily injury generally.moreto constitute seriousby this and other courts

could havejuryconcluded that a rationalexample,In for weScognamiglio,
when the victimbodily injuryseriouscausingofguiltyfound the defendant

nose, breathing pas­eyes, cloggedand discoloredhad a broken swollen
inSimilarly,at 537.150 N.H.Scognamiglio,and a sinus infection.sages,

Kiluk, could have found the defendantjuryheld that a rationalv. weState
had woundswhen the victimbodily injuryseriouscausingofguilty

in blurred vision.resultinga eyeballstitches and scratchedrequiring seven
(1980). are alsoKiluk, 1, 4 generallydecisions120N.H. Out-of-stateState v.

(Fla.1267, 1270State, Dist. Ct.See, v. 654 So. 2de.g.,in Coronadoaccord.
“facial1995)(victim on evidence ofharm” based“great bodilysufferedApp.
face”);andeyearound thefracture, painand a deal ofgreatnumbness

(victim(Cal. 1983) seriousFosselman, 1144, 1148 sufferedP.2dv. 659People
was broken and wiredjawthat victim’sinjury based on evidencebodily

778,State, 780731 S.E.2dinjury); Feagin v.for three weeks aftershut cf.
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(Ga. 2012) (victimCt. suffered onApp. disfigurement”“serious based
severelythat was and took toeyeevidence victim’s swollen “several weeks”

heal).
There which of amay bodily impairmentbe cases in the duration is so

injurythat we in tojustified declaring non-protractedbrief would be the be
Indeed,a matter not only determiningas of law. is there no set formula for

the injury linger long bodilywhen effects of an to constitute seriousenough
injury, maybut that determination also at least in on thedepend, part,

Here, however,nature of the ofimpairment. it was within the theprovince
fact,jury, as the of to injury eyeultimate trier find that the to McKee’s

and, thus,a protracted impairmentconstituted serious bodily injury. Cf.
(“[WjhetherFeagin, 731 S.E.2d at a disfigurement780 is serious almostis

always basis.”).a question jury case-by-casefor the to resolve on a

Affirmed.

JJ.,Bassett, concurred; DALIANIS, J., CONBOY,LYNN and C. with whom
J., joined, dissented.

DALIANIS, C.J., dissenting. I respectfully dissent. To on hisprevail
sufficiency claim, defendant, Dorrance,of the evidence the Wayne must

fact,that no trier ofprove rational all of allviewing the evidence and
State,reasonable from it in the lightinferences most favorable to the could

guilt Wilmot,have found abeyond 148,reasonable v.doubt. State 163N.H.
(2012).Here,154 allegedthe indictment that the defendant caused serious

bodily injury McKee,to Christopher resultingOfficer in “protracted vision
Theproblems.” majority correctly states that the“[w]hether victim’s

injuries constituted bodily injury’ question‘serious is a of juryfact for the
(Brackets omitted.)decide.”to and emphasis To reach that question,

—however, we must a preliminaryfirst resolve issue meaningthe of
“protracted” 625:11,within serious bodily injurythe statute. See RSA VI
(2007).

occasions,As we have noted on numerous the interpretation of a statute
law,questionis a we Brooks,which decide de novo. See State v. 164N.H.of

(2012).272, 291 In matters of statutory interpretation, we the finalare
of the legislaturearbiter intent of the as inexpressed the words of a statute

and,considered as a used,whole. Id. We first the languageexamine when
wepossible, plain meaningsascribe the and toordinary words used. Ocasio

436, (2011).Nevertheless,v. Fed. N.H.Express Corp., 162 450 we construe
instatutes the thecontext of overall scheme and not instatutory isolation.
goalId. Our is to inapply light legislature’sstatutes of the intent in
them,enacting and in of the to belight policy sought byadvanced entirethe

(2011).statutory Co., 91, 95scheme. Ins. 162N.H.Appeal WithofHartford
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to the“accordingCode, provisionsconstrue itsweto the Criminalrespect
(2007).625:3justice.”to RSApromotetheir terms andfair ofimport
WEBSTER’Sspace.”in time orlengthen“to draw out orTo is“protract”

Dictionary 2002).ed. The(unabridged1826Third New International
out,out, drawn“continuing, draggedof ismeaning “protracted”common

extended, lingering, long, long-continued,lengthy,lengthened,elongated,
Mooreunending.”orongoing, prolix, prolonged,never-ending,long-drawn,

1987).(Tex. although347, 352 Consequently,State, App.Crim.v. 739 S.W.2d
“protracted” impairmentof anot delimit the durationlegislaturethe did

it must haveinjury,”finding bodilya of “seriousnecessary supportto
of time of duration.period prolongedthat connote a“protracted”intended

to meanmust have been intended“protracted”thatThe State contends
“severe,” the other two variants“permanent”from orsomething different

not to havepresumedisbodily injury, legislaturebecause “theof serious
Pelham, 148Pennelli v. Townor redundant words.”superfluousused of

omitted).(2002) I Neverthe­365, disagree.do not(quotationN.H. 367-68
Funeralless, they keep.”theby company“words are known Phaneuf

(2012).Co., 727, 734 and“Permanent”Pump 163 N.H.Home v.Little Giant
unending verythat are or harsh.“severe” describe conditions

thissupports interpretation.the Model Penal CodecommentaryThe to
(2003)180, that “ourDonohue, (recognizing150 N.H. 183v.See State

Code”). Infrom the Model PenallargelyCode is derivedCriminal
bodily injury,and seriousbodily injurythe distinction betweendiscussing

achieved under the“very coverage”the broadcomment 3 differentiates
injury”of underinjury gravity punishedstatute from “the extremebodily

3,§ 211.1 cmt. atMODEL PENAL Codebodily injurythe serious statute.
(1980). that, like the drafters of the“we can concludeAccordingly,188

Code, to ‘drastic harms’legislature] intended describeModel Penal [our
” bodilyit “seriousof when envisionedinjuries gravity’and ‘extreme

2003).(Ariz.1050, App.v. 79 P.3d 1056 Ct.injury.” George,State
jurisdictions havingwith from otherThis conclusion is consistent cases
injuriesthat that did notThose courts have heldstatutory language.similar

medicalstitches, surgery, follow-uporinpatient hospitalization,require
a matter ofimpairment”loss or as“protracteddid not constitutetreatment

(no ofmobilitymatter of law whereimpairment asE.g., protractedlaw. id.
Rowlett,v. No.days following shooting); Statearm affected for two

(Tenn.749502,M2011-00485-CCA-R3-CD, App.at *16 Crim. Feb.2013 WL
2013) (loss night protracted);than one was not26, of for no moresight

(mother’s that, of351, testimony as a result stabMoore, at 352739 S.W.2d
a weekback, and that it was at leastwas bedriddencomplainantwound to

insufficient, awas as matter“really people”out and seegobefore he could
omitted)); Villarreallaw, (quotationprotracted impairmentof to establish
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(Tex.State, 651, 1986)(evidencev. 716 S.W.2d 652 Ct. thatApp. victim’sribs
were fractured and he could not raise his arms for two weeks was
insufficient as ofmatter law to establish protracted impairment); Williams

State, (Tex.896, 1985) (bulletv. 696 S.W.2d App.897 Crim. wounds did not
2007)State, 926, (victimrequire surgery); Kelly v. 153 P.3d (Wyo.930 left

with scar beingafter hit on head with iron grate from stove top).
Here, McKee testified that he felt pain,immediate that his eye was

swollen “almost shut” for days,three to five and that he blurryhad vision
for ten to fourteen days thereafter. Although he testified that he was
transported incident,to the hospital by ambulance after the providedhe no
indication of what treatment he eye.received for his Nor anydid he offer
testimony experiencedthat he any specificfunctional limitations because of

injury.the Although vision,he testified to having blurry neverhe asserted
that he was unable to at asee level sufficient to dailyconduct his affairs. In
short, the record lacks evidence that McKee suffered consequences for a

out,“continuing, dragged out, extended,drawn elongated, lengthened,
lengthy, lingering, long, long-continued, long-drawn, never-ending, ongo-
ing, prolix, prolonged, or unending” period of time following the punch to

Moore,eye.his 739 at view,S.W.2d 352. inConsequently, my his impair-
ment was “protracted” and,not a therefore,as matter of law did not
constitute bodily“serious injury” chargedas in the indictment.

is, course,The legislature of free to increase penaltiesthe criminal for
any person convicted of causing any bodily injury to a law enforcement

However,officer. I questionsince whether the legislature intended an
assault in aresulting limited period of vision impairment such as McKee

insuffered this case to penalizedbe as bodily“serious injury,” and because
I am concerned about charging decisions that might be made in the future
as a consequence of the majority’s Iopinion, respectfully dissent.

CONBOY, J., joins in the dissent.
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