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toauthority approve designthe boat launch because the trial court found
that designthe violated sections I-III. There is in trialnothing the court’s

(1)order to trialsupport logicthis contention. The court’s is clear: section
IV states that has no toauthority approveCORD the construction of a new

(2) (3)highway; therefore,a boat launch is a highway; and CORD has no
toauthority approve the boat launch’s design.

Because we conclude that the trial court erred when it ruled that CORD
lacked the toauthority approve the boat launch design merely because the
boat launch is a class Ill-a highway, we reverse its ruling and remand for
the claims,court to decide the petitioners’ remaining including whether

ofapproval designthe boat launch IIviolated sections and III.

Reversed and remanded.

LynnDALIANIS, C.J., Bassett, JJ.,and and concurred.
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Concord,defender, onofHausman, appellatesenior assistantStephanie
for the defendant.orally,the andbrief

(O’Neill, J.), theinLynn, jury Superiora trial CourtFollowingJ.
Noucas, anbeinghis conviction fordefendant, appealsCarpenterMichael

(2007) (robbery); RSA 626:8robbery. See RSA 686:1to armedaccomplice
trial(2007) the court erredarguesOn he that(accompliceliability). appeal,

(2)conviction;(1) hissupportedit: found that sufficient evidencewhen
(Supp.another under RSA 627:4on defense ofjuryto instruct thefailed

(3) alsoby the State. He2012); hearsay objectiona madeand sustained
when it admittedplainthat the trial court committed errorargues

hisright followinghis to counselthat defendant invokedtestimony the
affirm.arrest. We

5, 2010, thefollowing On Junejury could have found the facts.The
and Hart that he wanted to rob “sometold Julie Robertdefendant Sallies

inat 16 Lake StreetLongval’swas at Sarah houseguy” stayingwho
son,the and theLongval was the mother of defendant’sMeredith.

discussion,a in which thehad a to her After briefkeydefendant house.
cash, Sallies, Hart,had cocaine anddefendant said that the intended victim

into the Hart dressed darkrobbery.the defendant commitpreparedand
masks, and Hart or Salliesorangetwo skiclothing, Sallies obtained

Hart toa After drove the defendant andgrabbed baseball bat. Sallies
Meredith, to in a small areapark gravelthe herdefendant instructed

car,and then out of theLongval’s gothouse. The defendant Hartbehind
line themasks, went into the tree behindput orangeon the two ski and
athe car collected knife. SalliesThe defendant soon returned to andhouse.

car.in thestayed
later, to thestaggeredminutes the defendant backfifteenApproximately

severed, henearlyHis left ear was andbleeding “everywhere.”car. He was
throat, head,of andtopa wound in his a small wound on the hishad stab

a fewappearon and Hart failed to aftersmaller cuts his arms hands. When
moments, get help. policeto the station to ThepoliceSallies drove Meredith

floor ofHart dead in a bedroom on the thirdsubsequently sparefound
tohouse. had a dozen stab woundsLongval’s approximatelyHe sustained

chest, back, aglovesHe found rubber and batwearinghis and head. was
Davidnearby. robbery,on the intended victim of thelyingwas floor The

aarms. An ski mask andRivera, orangehad cuts one of his hands oron
on the third floor ofsparefrom inside the bedroomgloverubber recovered

for the DNA.positivethe house tested defendant’s
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defendant subsequently charged being accompliceThe was with an to
robbery.1 chargedarmed The indictment that the defendant aided Hart in

robberythe commission of armed with the thatpurpose the offense be
defendant,chargedcommitted. It further that the knowing that Hart was

to commit robbery, agreedabout armed to assist Hart accompaniedand
him Longval’s wearingto residence while armed with a knife and a mask

gloves. defendant,and rubber After a convictedjury appealed.the he

I. Sufficiency the Evidenceof

arguesThe defendant first the trial in findingthat court erred that there
was sufficient to hissupportevidence conviction.

626:8 in anprovides, part,RSA relevant that isindividual “legally
accountable for the conduct of another when . . .person is an[h]e

of such other inaccomplice person the commission of the offense.” RSA
11(c);626:8, Formella, (2008).114,State v. N.H. 116 person158 A is an

if the ofaccomplice purpose orpromoting facilitating“[w]ith the commis-
offense, it,sion of the he inpersonsolicits such other orcommitting aids or

oragrees aid suchattempts personto other in orplanning committing it.”
626:8,111(a); Formella,RSA see N.H. at A person158 116. commits robbery

if, theft,in the committingcourse of a he physical force on“[u]ses the
“[tjhreatensofperson such person force,”another and is aware of such or

with or inpurposely putsanother him fear of immediate of physicaluse
force.” RSA person if,636:1.A commits robberyarmed while committing

(1)robbery, (2)he actually deadlywas: armed with a weapon; reasonably
(3)to the victim toappeared be armed with a deadly weapon; or inflicted or

attempted to inflict death or injury personserious on the of another. RSA
I,636:1, III; Glanville, (2000).631,State v. 145 N.H. 633
defendant arguesThe that the evidence at trial waspresented not

sufficient to hissupport convictionbecause it “failed allto exclude rational
conclusions withconsistent innocence.” He asserts thethat evidence
concerning his in entirely circumstantial,”“actions the house was and that

State that accomplice“[t]he conceded its evidence on the to armed robbery
wascharge circumstantial.” contends ifHe that he “did accompanynot

room,Hart to or into the his notpresence would have aided Hart in
committing an armed robbery.” He further “acontends that rational
conclusion remains that toentered the room assist Hart but[he] did not

inassist Hart’s armed ofrobbery Finally,Rivera.” the arguesdefendant

charged burglary conspiracy1The State also the withdefendant and committo armed
juryrobbery. conspiracy charge, acquittedThe him of burglaryconvicted the onbut him the

charge. subsequently granted post-trialtrialThe court the defendant’s motion to set aside the
conspiracy grounds appeal.conviction not toon material the issues raised on this
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VI(c) themakes of renunciation an element of626:8, lackthat “RSA
thatoffense,” was to admit sufficient evidencerequiredand that the “State
so.”intent Hart but failed to doState]not abandon his to aid [thedid[he]

evidence,the achallenge sufficiencyto the ofprevailTo on a
fact, viewing of themust that “no rational trier of allshowdefendant

it in most tolightall from the favorableevidence and reasonable inferences
State, a v.guilt beyondcould found reasonable doubt.” Statehavethe

(2010).218, does consist228 the evidence not161 N.H. WhereLangill,
evidence, it need not exclude all rational conclusionssolely of circumstantial

(2012).Saunders, 342,v. 164 N.H. 351 On theguilt.other than See State
circumstantial,hand, thesolely inferentialother where the evidence is

guiltmust be that is the solestrengthchain of circumstances of sufficient
rational conclusion. See id.

matter, itan we that the State that “concededdisputesAs initial note
accomplice chargeto armed circum­robberythat its evidence on the was

the not make concession. The recordagreestantial.” We that State did this
that court that ofmerely “plentythe informed theprosecutorestablishes

the Thesupported charges againstcircumstantial evidence” the defendant.
testimonythat recov­prosecutor physicalalso noted witness and evidence

Newcomb,supported charges.the State v.Longval’sfrom house Seeered
(1995)(direct72, testimonyincludes a person140 N.H. 80 evidence “the of

facts theknowledge charged”who claims to have of about crimepersonal
omitted)).(quotation

trial,at that theupon presentedBased the evidence we conclude
fact,has to that rational all of theviewingdefendant failed show “no trier of

in lightand all from it the most favorable toevidence reasonable inferences
State, guiltcould found a doubt.” 161beyond Langill,the have reasonable

at 228. there no direct of whatAlthough transpiredN.H. was evidence
house, evidence, circumstantial,totality of both andinside the the the direct

beyondto a that ansupportwas sufficient conclusion a reasonable doubt
robbery agreedoccurred and that the defendant aided and to assistarmed

thatHart in its commission. Sallies testified the defendant told Hart and
Hart and to therobbery,that he wanted to commit traveled with herher

herrobbery, park Longval’sof the directed to behindplanneddestination
robbery byof the and for therobbery, preparedhouse before commission

a The alsowearing arminga ski mask and himself with knife. defendant
robberythe and forceduringthat he was inside house the usedadmitted

Moreover, that a ski mask andpresentedRivera. the State evidenceagainst
thepositivefrom scene tested for defendant’sgloverubber recovered the

athat found rubber with baseball batwearing glovesDNA and Hart was
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all allnearby. the evidence and reasonable inferences from it in theViewing
State,tolight jurymost favorable the the could have found that the

defendant, commission,purpose facilitatingwith the of or itspromoting
636:1;Hart committing robbery.aided in armed See RSA RSA 626:8.

VI(c)626:8,Insofar the defendant that ofarguesas RSA makes lack
offense,renunciation element ofan the and that the State was torequired

Hart,prove that not abandon intent tohe did his aid we conclude that the
preservedefendant to issue for appellatefailed this review.2See State v.

Winward, (2011).533,161 N.H. 542 He did not make this argument in his
motion to for objectdismiss insufficient evidence. Nor he to trialdid the

instructions,court’s jury which did not inform the that ofjury lack
VI(c)renunciation anunder RSA 626:8 is of accomplice liability.element

We have will“consistently held that we not issuesconsider raised on appeal
that Winstead,were not in court.” v.presented the State 150 N.H.[trial]

omitted).244, (2003) (quotation246 “This requirement designedis to
record,discourage parties unhappy with the trial toresult comb the

endeavoring to find erroralleged bysome never addressed the trial judge
that could used to set thebe aside verdict.” v.LaMontagne Builders

(2003)270,Bowman Purchase 150Brook N.H. 274Group, (quotation
omitted).

II. Another InstructionDefense of

The defendant next that the trialargues givecourt erred in failing to
an instruction on defense of another under RSA 627:4.

627:4,1, providesRSA in pertinent part:

A person justified usingis in non-deadly force upon another
in toperson order defend himself or a personthird from what he

unlawful,believes to ofreasonably be the imminent use non-
deadly by suchforce other and use aperson, may degreehe of

reasonablysuch he necessaryforce which believes to be for such
purpose.

haveWe held that when there is “some evidence” that the defendant used
another,inforce ofdefense conduct such a an“negating defense becomes

element of offense that beyondthe the State must aprove reasonable
Etienne, 57, 81(2011); Hast, 747,doubt.” State v. 163N.H. v.State 133N.H.

(1990).749-50

2 VI(c)626:8, personprovides accompliceRSA that not an complicitya is if he “terminates his
prior wholly deprivesto the commission of the offense itand of effectiveness in the commission

gives timely warningof the offense or lawto the enforcement authorities or otherwise makes
proper Formella,prevent theeffort to commission of the offense.” See 158 N.H. at 116.
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juryreviewedtrial, trial courtof thedaythe fifthclose ofAt the
pretrialfiled ahadthe defendantBecauseparties.with theinstructions

Rivera “heagainstforcethat if he usedarguetorightthereservingnotice
defensethe court askedthird person,”himself or ain to defenddid so order
counselDefensesuch a defense.pursuetoplanninghe wascounsel whether

if defendant testified.a thesuch defensepursuethat he wouldresponded
that, entirely upon whetherdependingpartiesthen informed theThe court

self-defensetestified, jury regardingtheit would instructthe defendant
of the Newrelevant sectionsin accordance withof anotherand defense

N.H. BarSeeJury Instructions.CriminalBar Association’sHampshire
(hereinafter(1985)3.13,3.10, 3.14InstructionsJuryAssoc. Criminal

instructions”).jury“model
in annot participatethat he didtestifiedsubsequentlyThe defendant

that, allegedof thedayon theHart. He testifiedrobbery witharmed
Longval’satwith Riverato a conversationarrangeHart asked himrobbery,

and Hart fromwith Salliesand traveledagreedThe defendanthouse.
atHart, thendefendant, spokeand Riverato Meredith. TheLaconia

with“totally happyHart notlefthouse. The conversationLongval’s
tothe house and returnedHart then exitedandThe defendant[Rivera].”

Hart andhouse while Salliesneighbor’sto adefendant wentthe car. The
house, Salliesneighbor’sfrom thereturnedAfter the defendantargued.

care of’house to “takeLongval’sinsidegonehim that Hart had backtold
the third floor ofreachingpursuit. Uponfollowed inThe defendantRivera.

Herepeatedly.”stabbedhouse, gettingheard “[Hart]the the defendant
and Riveraover a baseball batstrugglingHartthen saw Rivera and

theattempted upto breakin The defendantthe chest.”“stabbing [Hart]
Rivera, turn, thebegan stabbingina wall.againstRiverafight by pushing

to but not beforeeventually managed escape,The defendantdefendant.
injuries.serioussustaining

thepartiescourt and revisitedtestimony, theuponBased the defendant’s
instructionsjuryto the modelthe defendant was entitledissue of whether

notthat he wasarguedanother. The Stateand defense ofon self-defense
with assault” andchargedhe was “notinstructions becauseentitled to the

itof another” becauseof . . . defensenot “the issuejurythe would reach
The defendantthe defendant.charges againstdo with thenothinghad to

toaccompliceancharge beingto the ofappliedthatresponded the defense
He noted that RSAthe use of force.it involvedrobberyarmed because

(2007) justifiable chapterunder thisthat which isprovides “[c]onduct627:1
that,arguedheany specifically,to More[offense].”constitutes a defense

to armedaccompliceanbeinghim withchargingindictmentbecause the
force,” thenforce, the threat ofcertainlyofif not the userobbery “alleged,

force”usingforjustificationbe aof another woulddefense or defense“self
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added.)(Emphasisand would one of the elements of the offense.”“negate
being accompliceThe State that to convict the defendant of anresponded

robbery juryto armed the needed “to find that theonly [defendant
[Hart], mask,wearingthat he a and had aaccompanied gloves,was knife

with argued got uphim.” It further that “it matter if he to the room[did]n’t
and went into the room on self defense.” After theconsidering parties’

that,courtarguments, althoughthe ruled evidence supportedsufficient
self-defense,3that inthe defendant acted the defendant was not entitled to

jury instructions on defense of as aself-defense or another matter of law.
It going deny requestinformed defense counsel: “I’m to foryour model

another],instructions self-defense of all rightsand defense reserved.”[on
On the defendant that the trialappeal, argues court’s refusal to instruct

jury error,the on of adefense another was structural requiring reversal of
argueshis conviction. He that he was entitled to an instruction on defense

of another because the trial court found that supportedsufficient evidence
the defense and because it to the anapplies being accompliceoffense of to

robbery.armed He contends that knowing the law about when a“[without
force,toperson is entitled use thenon-deadly jury was unable to properly

judge whether admitted force legally justified[the defendant’s] could be or
could toonly be used determine whether the ofelements the offense had

proven.”been

particular juryWhether a is necessary,instruction and the scope and
instruction,wording of the theare within sound of the trialdiscretion court.

Hernandez, (2009).394,State v. 159 N.H. 400 We review the trial court’s
decisions on mattersthese for an unsustainable ofexercise discretion. Id.

instructions,reviewing jury“When we evaluate of errorallegations by
ininterpreting disputed entirety,the instructions their aas reasonable

juror them,would have understood and in light of all the inevidence the
Davidson, (2012)462, 472 omitted).case.” State v. 163 N.H. (quotation ‘We

determine the jurywhether instructions adequately accuratelyand explain
each element the onlyof offense and reverse if the instructions did not

omitted).fairly cover issues of inthe law the case.” Id. (quotation

matter,As an initial thereject argumentwe thatdefendant’s the
trial court requiredwas to instruct on defense of another because it found

3 partiesThe trial supportedcourt informed the that sufficient evidence that the defendant
self-defense, Nevertheless,acted in rulingnot defense of another. we understand the to
findinginclude a that there was sufficient evidence that the defendant acted in self-defense or

(“TheHast,defense of another. 133 N.H. at 748-49 wordscourt’s chosen did not includeCf.
‘defense of Weanother’. are convinced that the court and the defendant intended that the
proposed objectionadopted objectionand theinclude ‘defense of another’ under the

rubric.”).objectionself-defense



155

used in defensethat the defendant forcewas sufficient evidencethat there
granta must awe held that “trial court defendant’sAlthoughHart. haveof

is toa defense if there some evidencespecificinstruction onrequested
Vassar,defense,”that v. N.H.in favor of State 154findinga rationalsupport

(2006), requestedthis that the instruction370, requirement presumes373
thechargedin the offense and evidence adducedlightavailable oflegallyis

hadwords, correctlytrial court concluded that it alsotrial. In other theat
towas entitled the instruction.legallywhether the defendantto determine

(2012)(“whether430, 435 aa statuteFurgal, providesv. N.H.State 164Cf.
statutorya ofrequested jury questiona instruction raisesbasis for

novo”). althoughde defendantwhich we review And theinterpretation,
jurythat in to instruct the onargues failing“the trial court erredbroadly

another,” failingtrial court inonlyof review whether the erreddefense we
at v.jurythe instructions considered and discussed trial. See Stategiveto

400, 410(2012)Perri, jurya that(refusing to consider instruction164 N.H.
216,153 223Blomquist,did State v. N.H.request);the defendant not cf.

(2006) to is(“Providing trial court with the correct erroropportunitythe
aalleged jurywhere an error involves instruction.”particularly appropriate

omitted)).(quotation

“theorycase what we have called adistinguishesOur law between
A juryand a of the case.” trial court must instruct a on“theoryof defense”

defense,” of“theorya of but not on a the case.” See“theorydefendant’s
Bruneau, (1988).104, 117-18 of akin“theoryv. 131N.H. A defense” isState

avoidance,of theplea byto a “civil confession and which defendant admits
excuse,pointsof the but that orallegationthe substance to facts exonerate

thereby liability.”his actions such that hejustify escapes (quotationId.
(1983).omitted); Guaraldi, 93, It “isState v. 124 N.H. 97 a proposition

facts, it thuslegal significancethe of claimed and falls within theabout
Bruneau,to on thejudge’s juryof a instruct the law.”scope responsibility

contrast,at 117-18. a of the case” theBy “theory “simply131 N.H. is
positiondefendant’s on how the evidence should be evaluated and inter­

(1984)(defendantId.; Shannon, 653, 662v. 125N.H. notState waspreted.”
he wasrequested jury admittingentitled to instruction because “not

exonerate, conduct,and facts that or hisliability pointing justifyto excuse
behavior”); Ramos, 272, 274-76denying criminal 149N.H.but State v.[was]

(defendant(2003) sexual notaggravatedwith felonious assault wascharged
althoughofentitled to instruction on defense consent because he admitted
find,victim, in thatjury charged,the for to assexually penetratingto order

necessarilyor to find thatthrough surprise, juryso concealment hadhe did
consent). words, not a jurynot In other a is entitled tovictim did defendant

ofproffered simply presentson a “defense” when he “evidenceinstruction
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State,a factual scenario than that the and thenpresented bydifferent
orargue[s] byhow the facts and evidence should be evaluated interpreted

Ramos,the at 274. a ajury.” “credibility149 N.H. Such defense creates
contest,” we not a torecognized legal any charge.”which have “is defense
Id.

Here, the did not to factsany allegeddefendant admit of the in the
him with tocharging being accomplice robbery.indictment an armed

of he theadmittingInstead that aided Hart in commission of the crime and
“excuse, actions,” Bruneau,topointing justifyto facts exonerate or his 131

117,N.H. at the thandefendant testified to a “different factual scenario
presented by Ramos, short,that 149 at 274. Inthe State.” N.H. the

to testimonydefendant asked the thatjury planneddisbelieve Sallies’ he
robbery,and committed armed and his testimonyto believe instead that he

Rivera,and Hart went to house aLongval’s to have conversation with a
conversation which led to and promptedRivera stab Hart the defendant to

Thus,use in precedentsforce defense of Hart. our thedemonstrate that
trial court not err in tofailing jurydid instruct the in accordance thewith

jurymodel instructions on self-defense and defense of another.
Nevertheless, the thatdefendant contends his admitted use of force

against mayRivera have been utilized theimproperly by jury to establish
the ofphysical 636:1,force element the of orrobbery,crime see RSA to

defendant, indictment,that the inestablish as charged agreedthe to
provide Thus,inassistance to Hart Rivera. herobbing appears argueto
that the trial court have juryshould instructed the on defense of another

because,627:4 instruction,under RSA without such juryan the havemay
legalmisunderstood the of his ofsignificance admitted use force and found

him guilty beingof an toaccomplice robbery upon justifiablearmed based
(2011)633,conduct See Gingras,under RSA 627:4. State v. 162 N.H. 639

(defendant jury legalentitled to instruction on ofsignificance claimed
facts).

decide, however,We need not thewhether defendant would have been
jury narrowlyentitled to a instruction crafted to Ifaddress this concern.

the onjurymodel instructions andself-defense defense of another had been
given, negatingconduct the defenses would have become an element of the

prove Etienne,offense that the State to abeyondhad reasonable Seedoubt.
told,163 81. juryN.H. at The would have “If youbeen have reasonable

doubt as whether into the defendant acted in of[orself-defense defense
another], must notyou guilty.”find the defendant N.H. BAR ASSOC.

JuryCriminal Instructions 3.10. anSuch instruction would have been
because,erroneous a law inas matter of unlike a ortypical self-defense

situation, here,defense-of-another the defendant could have used force
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accompliceanbeingofguiltyalso have beenRivera anddefensively against
of theindependentevidencepresentedrobbery. The Stateto armed

used oror Hartthat the defendantuse of forceadmitteddefendant’s
alsoRivera. The Staterobbingofin furtheranceforcephysicalthreatened

of forceadmitted usethe defendant’sofindependentevidencepresented
of thein the commissionto Hartassistanceprovidetoagreedthat he

onjury instructionsthe modelshort, giventhe trial courtIn hadrobbery.
to acquithave been toldanother, jurythe wouldofand defenseself-defense

independentconvicthimsufficient toif it found evidenceeventhe defendant
the trial courtconclude thatAccordingly, weuse of force.of his admitted

instructions on self-defensejurythe modelrefusing givein todid not err
of another.and defense

ObjectionHearsayIII.

sustainingin athe trial court erredarguesnext thatThe defendant
Longval. followingof Thecross-examinationobjection during hishearsay

objection:theexchange preceded

to visitcoming. . . overMcIntyreremember PatQ: youDo ever
at house?robbery] yourof thedayon [the

mywere at housePat and his mother bothA: I don’t remember.
I with both of them.a lot. was friends

yourself,... Davida conversation betweenQ: youDo remember
Rivera, at house?McIntyre yourand Pat

IA: don’t remember.
Pat that heWell, tellingDavid RiveraQ: Okay. youdo remember

trying get....on toplanningwas

sidebar, thatarguedAt the Stateobjected.point,At this the State
counselresponse,In defensehearsay.”into“gettingdefense counsel was

goingis“I don’t know what this witnessproof:offer offollowingmade the
Patbyon the statementfaith . . . basedgoodI have asay, [belief]to but

robbinghim onplanningRivera told he waswho said that DavidMcIntyre
that under NewarguedDefense counselfor[the defendant] $20.00.”

803(3) about“an of court statementoutRule of EvidenceHampshire
in future is admissible.”somethingto do theand intentsomebody’s plans

ofbriefly scopediscussed thethe prosecutorcounsel andAfter defense
objection.803(3), court sustained thethe trialRule

Rivera’strial court erred becausemaintains that theThe defendant
existingof Rivera’s thenas “a statementwas admissiblealleged statement

803(3) maystatement bethat an out-of-courtprovidesRuleor intent.”plan
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of if itadmitted for the truth the matter is of the“[a]asserted statement
emotion,mind, sensation,state ofexisting physicaldeclarant’s then or

(such intent, motive,plan, design,condition mental andfeeling, pain,as
health),bodily a of toincluding memory provebut not statement or belief

(2005)Hall, 374,the fact or believed.” v. 152 N.H.remembered State 378
803(3).omitted); Thus, defendant,R. Ev. to(quotation accordingN.H. the

the no direct of what in roomhappenedState offered evidence the“[w]here
and admitted lack of where offeredcredibility, defendant]Rivera’s and [the

occurred, innocence,whatcontrastinga version of had consistent with his
the court’s exclusion of this evidence case.” thatprejudiced argues[his] He
the excluded “wouldstatement have corroborated testi-[the defendant’s]
mony that he had with the innight question,”interacted Rivera before and
“may provided theoryhave additional reasonable about the ofdoubt State’s
the case.”

review to a trialchallenges evidentiary rulings“We court’s under our
of only rulingsunsustainable exercise discretion standard and reverse if the

clearlyare prejudiceuntenable or unreasonable to the of a case.”party’s
(2012) omitted).Brooks, 272,v.State 164 N.H. 283 In(quotation determin­

ing discretion,whether a aruling proper judicialis exercise of considerwe
an objectivewhether the record establishes basis sufficient to sustain the

McDonald, (2011).discretionary 115, 121decision made. State v. 163 N.H.
The defendant the burden of demonstratingbears that the trial court’s
ruling clearlywas or to prejudiceuntenable unreasonable the of his case.

(2011).129,See State v. 163 N.H.Ruggiero, 135

In predicateorder to error on trial excludinga court’s ruling
evidence, the of theproponent evidence the burden amakingbears of
contemporaneous of proofoffer sufficient to apprise specificthe court of the

103(b);of Saulnier,nature the excluded evidence. See Ev.N.H. R. State v.
(1989).412, 103(b)]132 N.H. 413-14 object Rule“[T]he is to advise the[of

judgetrial of a errorclaim of that can be any[so] addressed before[it]
damage beyond Saulnier,is incorrection the trial court.” at 414132 N.H.

omitted). Saulnier,in(quotation in questionAs this case the byasked
todefense counsel elicit ansought out-of-court statement made Riveraby

801(c)that was presumptively hearsay. N.H. R. Ev. (“‘Hearsay’ is a
statement, other than one made by the declarant while at thetestifying
trial or inhearing, offered evidence to the truthprove of the matter
asserted.”). It thus was the defendant’s to sufficientlyburden make a

offer asspecific proofof to the substance of the expected testimony to
satisfy the trial thatcourt what he to elicitsought did not constitute

Saulnier, 414-15; Ritzo,inadmissible 132hearsay. N.H. at see Bohan v. 141
210, (1996) (offer proofN.H. 218 of must forth specific“set[ ] the forbasis
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accord, Adams,v.evidence”); StatesUnitedadmissibility profferedof the
2001) the content(10th telling the court(“[M]erely1236, 1241 Cir.271 F.3d

as anqualifyIn order toof proof.is not an offertestimonyproposedof...
first,must, the evidencedescribetheproof, proponentofofferadequate

admittingforshow, and, second, identify groundsthetowhat it tendsand
Morrison, 101omitted)); v.(citations Peoplequotationsandevidence.”the

the2004) (“Evidence when(Cal. excludedproperlyis568, 586P.3d
the relevanceregardingproofan offer ofadequateto makefailsproponent

666,N.H. 677evidence.”); Sweeney, 151State v.of theadmissibilityor
admis­to demonstrate(2005) has burdenhearsayof statement(proponent

thisfailed to meetThe defendantexception).applicableundersibility
burden.

fora faith basisgoodcourt he hadcounsel told theAlthough
defendant,to rob theheMcIntyre plannedthat Rivera toldbelieving

aindication of basisanyof wasprooffrom the offerabsentconspicuously
— opposedasRivera make this statementLongvalthat heardbelievingfor

said, which wouldthat this is what Riveraby McIntyretoldhavingto been
Snow, N.H.v. 139hearsay. SimpkinsSeedeclaration doublemake Rivera’s

had(1995). Longvalwas735, objection posed,At time the737-38 the
herself,a conversation betweenthat did not remembertestified shealready

said thatand had furtherday robbery,on the of theMcIntyreRivera and
addition,Infrequently.at her housea friend who wasMcIntyre goodwas

insaywouldLongvalnot whatacknowledged predictthat he couldcounsel
circumstances, ifeven weat thesethe issue. Givenquestionanswer to

hearsayof mindfalls within the statethat Rivera’s statementassume
found803(3), sustainablycould havethe trial courtunder Ruleexception

thatconcludingforobjectiveto an basisthat the failed establishdefendant
McIntyreabout whathearsaynot elicit inadmissiblewouldquestionthe

Longval.told Id.may have
inquirewas entitled toevent, if we assume that the defendantanyIn even

heMcIntyre thathearing Rivera tellLongval rememberedwhether
trial court’sdefendant, conclude that theweto rob theplanned cannot

testimony and defenseLongval’sBased onthe defendant.ruling prejudiced
heardconcluding Longvalfor thatwe have no basisproof,counsel’s offer of

herdeterminingfor whatthus no foundationstatement andRivera’s
675, 679135 N.H.Downing,McMullin v.would have been. Seetestimony

as a result(1992) suffered”“weigh prejudicethat we could not the(holding
ofwaynobecause “wetestimony ha[d]of plaintiffsof the exclusion

been”); Saulnier, 132havetestimony wouldplaintiffswhat theknowing
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(“Absent indicating any,at 415 offer of whatproof response,N.H. an if the
elicit, it testimonyto is to what the ofquestion sought impossible ascertain

been”).witness wouldthe have

Invocation CounselRightIV. toof

Finally, arguesthe defendant that the court errorplaintrial committed
in admitting testimony rightthat he invoked his to counsel he waswhen

trial,At Eichhorn withoutCorporalarrested. Detective John testified
objection:

Q: policeDid ... in transit in the caranything happen wayon the
yourto police station?
Yes____[TheA: rightdefendant] had invoked his to counsel. weSo

questions.did not ask him any During transport jailthe to hethe
me,said to that he wished he could talk to me. heBecause what

had read in was Ipaper wrong.the didn’t ask him any questions.
I anydidn’t answer him in way, just keptand him Heletting talk.
then thatstated to me what he read in waspaperhad the

.... inwrong said the that he hadpaper brought[I]t the knife
with him that Rivera had taken him.away from Which he stated
was not at time.true the

The defendant thatargues testimonyEichhorn’s that the defendant
I,invoked his right to counsel violated Part Article 15 of the State

Constitution and Fifth andthe Fourteenth Amendments to the Federal
Constitution. He contends that may rightdefendant invoke to“[a] [his]

byremain silent requesting presence lawyer”the of a and that the “choice
to remain in policesilent the face of inquestioning cannot be theused

infer guilt.”4State’s case-in-chief to He thatargues the error affected his
rightssubstantial and the fairness of the trial.

rule,Under plainthe error we may consider errors not beforeraised
Russell,the trial court. 475, (2009);State v. 159 N.H. 489 SUP. R. 16-A.Ct.

“(1) (2)plain error;To find error: there must be an the plain;error must be
(3) (4)errorthe must affect rights;substantial and the error seriouslymust

fairness,theaffect orintegrity public judicialofreputation proceedings.”
(2013).506,v.Abounaja,Randall 164 N.H. 510 The rule is used sparingly

isand limited to justicethose circumstances in which a miscarriage of
would otherwise result. Id. “We have tolooked the federal errorplain

inanalysis applying plain 90,our error rule.” v. Cassavaugh,State 161N.H.
(2010).100

4 warningsrecordThe does not establish whether the defendant received Miranda before
(1966).invoking right Arizona,his to counsel. Miranda v.See 384 U.S. 436
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that theassertionmatter, with the defendant’sdisagreewean initialAs
to counsel whenrighthisthat he invokedtestimonytrial court “admitted”
admissibility ofnot rule on thetrial court didThehe was arrested.

invoked histhat the defendanttestimonyEichhorn’stestimony.Eichhorn’s
prosecutor’sin to theresponsereferencepassingwas ato counselright

car on thepolicein thehappenedanythingabout whetherquestiongeneral
Cassavaugh,arrest.the defendant’sfollowingstationpoliceto theway Cf.

(trial itwhen admittederrorplaincourt committed161 N.H. at 99-100
ofinvocationof defendant’svideotaped recordingandtranscriptofportion

silence). trial court erredtheis whetherpertinent questionto Therighthis
torespectinstruction withor issue a curativein to strikefailing spontesua

his to counsel. Seerightinvokedtestimony that the defendantEichhorn’s
(7th 2008)468, 471 Cir.Appx.Fed.Rodriguez,v. 302StatesUnited

testimony]to strike [witnesscourt’s “failurewhether the district(reviewing
error);plainconstituted Unitedsponte”instruction sualimitingor agive

2003)(1st253, whether trialNewton, (reviewing262326 F.3d Cir.States v.
tojury spontethe suafailingerror in to instructplaincommittedcourt

statement).disregard witness

that thehas not demonstratedconclude that the defendantWe
plaincommitted error.trial court

At aor, obvious.equivalently,with clearsynonymousPlain is
an error... unless theminimum, of cannot correctappealsa court

Thus, is if it was orplaincurrent law. an erroris clear undererror
law wasgoverningin the sense that thehave obviousshould been

law is notGenerally, when thecontrary....to theclearly settled
trial, at the time ofof and remains unsettledclear at the time

error.plaintrial court cannot bebya decision theappeal,

omitted).(2007)416, citations424 and(quotationsv. 156 N.H.Lopez,State
or aspontemust sua strike issueheld that a trial courtWe have never

Indeed, in anothertestimony.to witnessrespectinstruction withcurative
takingrefrain from suchcontext, that courts shouldsuggestedwe have

(2001) (trial717, court erred “when146 N.H. 722King,action. v.See State
theself-incrimination onagainstthesponte privilegeit sua asserted

behalf’). thein the trial court allowedThis is not a case whichwitness’s
156N.H.Lopez,of a witness.improper questioningto inprosecutor engage

opine uponto theto ask the defendantprosecutorat 424 the(“permitting
error”). Here, did notprosecutortheother witnesses wascredibility of

orto counselrightinvoked hiselicit that the defendantdeliberately
with his invocation.the defendantimpeach

reasons for notstrategichave hadmaythat defense counselWe also note
rightof his toinvocationtestimony of the defendant’sobjecting to the
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counsel. In inthe same answer which Eichhorn testified that the defendant
counsel, arguablyinvoked his he also to theright to testified defendant’s

“that talk”exculpatory newspa­statements he wished he could and that a
Thus,per robbery wrong. mayaccount of the was defense counsel have

thatobjectingrefrained from because of fear the court strikewould
answer, including exculpatoryEichhorn’s entire the arguablydefendant’s

maystatements. Defense counsel also have concluded that the defendant’s
statement newspaper story being wrongabout the would take on added
credibility if jurythe understood that the defendant was aware had nohe

760, 770obligation Lin,to v.speak police.to the See United 101States F.3d
(D.C. 1996) (“We however,conclude,Cir. cannot that it was forplain error
the court givenot to sua strike the remark or asponte curative instruction
limiting the effect of the comment. Defense counsel may strategichave had

(AlaskaState, 448,reasons for not objecting....”); Massey v. 771 P.2d 453
1989)(“[UJnlessCt. theApp. precludes possibilityrecord the that counsel’s

tactical,actions may have been a of error isfinding plain rarely appropri­
ate.”); Smith, (11th 2006)1276, 1302United States v. 459 F.3d (Tjoflat,Cir.
J., that if anconcurring) (noting appellate court were to review evidentiary
rulings for withoutplain error in counsel’sfactoring strategic reasons not
to object, the court thereby providewould with a strategiccounsel reason

object).not to

Affirmed.

Dalianis, C.J., HICKS, BASSETT, JJ.,and CONBOY and concurred.
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