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(1980)885, 888Town Hampstead, 120N.H. (“[Zjoning restrictions do notof
apply to the or agenciesState its unless the legislature clearlyhas

omitted)).manifested an intent that they (quotationshall.”

appeal, petitionersOn the challenge only the second reason the
—gave i.e.,Wetlands Council for rejecting argumenttheir that the local

setback does not apply because state developers generallyare fromexempt
zoninglocal Theyrestrictions. do not challenge the first reason the

— ie., 483-B:3,Wetlands Council 'gave that RSA II does not toapply
projects 483-B:9,approved pursuant to RSA IV-b. Because the petitioners
have challenged only the second reason the Wetlands Council forgave its
conclusion, they have not shown that the Wetlands Council’s first reason
was unlawful or unreasonable. weAccordingly, uphold its decision that RSA
483-B:3, II did not apply.

We have reviewed petitioners’the remaining arguments and conclude
theythat do not warrant extended consideration. VogelSee v. Vogel,137

(1993).321,N.H. 322

Affirmed.

LynnCONBOY, Bassett, JJ.,and concurred.
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Sheehan, Green, (John-Mark+Phinney, P.A.,Bass of Manchester
brief,Turner and Peter S. Cowan on the Mr. Turner orally),and for the

plaintiff.

Devine, (AndrewBranch, P.A.,Millimet & of D. & a.Manchester Dunn
brief,theon and M. Eck orally),Jonathan for defendant John Genovesi.

HICKS, J. Defendant Genovesi theappealsJohn refusal of the Superior
J.)(Tucker, dismiss, jurisdiction,Court to for lack of claimpersonal a

him foragainst professional negligence by thebrought plaintiff, Kimball
(KUA). (JDE)JDE,AcademyUnion Defendants Inc. and DePaulJames

are not involved in affirmappeal.this We and remand.
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college preparatory-is afacts. KUAfollowingtheallegeswritKUA’s
housea fielddesignto and buildIt hired JDEin Meriden.school located

a of businessplacewithcorporationis a Floridacampus.on its JDEfacility
in Pennsyl-residesandpresidentDePaul is JDE’sin JamesPennsylvania.

anKUA, supplytorequiredwascontract with JDEvania. Under its
for thein Hampshire,licensed Newengineer,and an botharchitect

project’s design.
engineer whothat is aalleges professionalfurther GenovesiThe writ
Nevertheless,Hampshire.not in NewJersey.in He is licensedresides New

andfootingsfor thedesignhim “to certain workperformhiredJDE
“preparefailed tofield house. JDE and Genovesisystem” of thefoundation

documents, and foundationfootingfor theset of constructioncompletea
andfootingscommencement of work on theto thesystem design,” prior

to theinformation essentialdesign key“lackedincompletefoundation. The
system.foundationfootingsof the andproper inspectionconstruction and

(or to determine thatprovidefailed tothings,otherAmong [Genovesi]
footingsfor the andinstructionsproviding) special inspectionothers were

code.buildingthe”system required by applicablefoundation as
foundationfootingof -withthe andproblemswrit a numberallegesKUA’s
commenceits contract with JDE andthat it to terminatepromptedwork

count, negligence,a foralleges single professionalaction. The writthis
reads,Genovesi, in as follows:part,whichagainst

to hisduty by failing performhis to KUAbreached[Genovesi]
the lawsProject applicableon the in conformance with bothwork
practice standardsapplicable professionaland codes and with the

tothings, failing prepareothergoverning by, amonghis work
failing supply specialdocuments and toconstructioncomplete

for and foundation workfootinginstructions theinspection and/or
instructions werespecial inspectionthat suchto determine

provided.

dismiss, court lacksasserting superiorthat themoved toGenovesi
thataverringan affidavit hejurisdiction over him. He submittedpersonal
in Newany propertyrealHampshire,in New ownedhas “never resided

ininterestsHampshire, anyin New had businessHampshire, advertised
a ski vacation . . .Hampshirein New sinceHampshire,New or even been

alsoof this case arose.” Hethe circumstancesthirty yearsmore than before
in foundationpreparingall of the work connection withaverred that he “did

objected, submitting,in Jersey.”office New KUAdrawings from [his]
JDE,andcontract between Genovesiof theamong things, copiesother

services, calls with Newreflects three conferencefor whichGenovesi’sbill
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Hampshire participants, and certain e-mails. The trial court denied
Genovesi’s forrequest evidentiaryan hearing and denied his motion to
dismiss. This appeal followed.

Our standard of for rulingsreview on motions to lackdismiss for of
personal jurisdiction accordingvaries to the procedural posture.case’s

(2010).Ltd., 275,State v. N. “When,Atlantic 160 N.H. 280 as in thisRef.
case, the trial court uponrules the motion holdingwithout an evidentiary
hearing, standard,the trial court employs primaa and we review thefacie

omitted).trial court’s decision de novo.” Id. (quotation The inquiry under
primathe standard is whether the plaintiff proffered“has evidencefacie

which, credited,if is sufficient to support of allfindings facts essential to
omitted).personal jurisdiction.” (quotationId. plaintiff ordinarily“[T]he

cannot rest theupon pleadings, but is obliged to adduce specificevidence of
omitted).facts.” Id. at (quotation281 we,Both the trial court and when

undertaking review,de novo “must accept plaintiff’sthe (properly docu­
mented) proffers as true for purposethe of determining the adequacy of
the prima jurisdictional omitted).facie showing.” Id. (quotation plain­The
tiff’s evidentiary proffers must be construed “in lightthe most congenial to
the plaintiff’s jurisdictional claim” and put forward by“[f]acts the defen­
dant may be considered ifonly they are byuncontradicted plaintiff’sthe

omitted).(quotationsubmissions.” Id.

arguesGenovesi first that the trial court in failingerred to anconduct
analysis under Hampshire’s (2010).New long-arm 510:4,1statute. See RSA
“To decide whether it may exercise personam jurisdictionin over a

defendant,non-resident a court typically must in aengage two-part inquiry.
First, the long-armState’s statute must jurisdiction.authorize such
Second, the requirements of the federal Due Process Clause must be

Colburn, (2011)satisfied.” Fellows v. 685,162 N.H. 690 (quotation and
omitted).citation

Genovesi acknowledges our case construinglaw the HampshireNew
long-arm permitstatute to jurisdiction“the exercise of to the extent
permissible under the Federal Clause,” id.,Due Process but asserts that
this interpretation “does not permit a trial court to conflate analysesthe in
circumstances where the plain oflanguage statutorythe requirements have
not been met.” We are not persuaded. “Because we construe long-armthe
statute broadly, personal jurisdiction over maynonresidents be exercised
whenever the requirements of the Due Process Clause of the United States

(2000)Constitution are Swanson, 625,satisfied.” Alacron v. 145 N.H. 628
(citation omitted). Moreover, we thatdisagree Genovesi does not fall within
the statute’s plain language.
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in part:long-arm provides,statuteHampshire’sNew

who, inthis state andnot an inhabitant ofwho isAny person
thiswithinanyan transacts businessthrough agent,orperson

act this state . . . submitsstate, commits a tortious within[or]
of thehimself, jurisdictionto therepresentative,or his personal

from orarisingcause of actionanycourts of this state as to
acts enumerated above.growing out of the

in510:4, anythat he did not transact businessI. contendsRSA Genovesi
state, that his transactions wereundisputedthat it is businessgiventhis

DePaul,JDE, Pennsylvaniaa resident. Hecorporation,a Florida andwith
act in “as heHampshire,that did not commit a tortious Newalso asserts he

Jersey.”from his office in Newall of his workcompleted

is satisfied becauselong-armcounters that the statuteKUA
“Forinjury Hampshire. agree.act in New WeGenovesi’s tortious caused

thea commits a tortious act within Statejurisdictional purposes, party
if the result ofinjuryoccurs in New even the isinjury Hampshirewhen the

435,Co., 151 437Telegraph Publ’gThomas v. N.H.acts outside the State.”
(1983)423, 426(2004); Womer, that “the(holdingsee Tavoularis v. 123N.H.

injury precludeoccurred within the State does notonly allegedfact that the
jurisdictiona to theirsubjectingcourts from nonresidentHampshireNew

statute”).under the long-arm
however, injuryto an whichargues, allegethat KUA has “failedGenovesi

byactions takencausally alleged negligent [him]”can be related to the
actually bythat were used JDE toallege designsbecause it “does not [his]

fact, out,In KUA’s writpointsthe KUA field house.” Genovesicomplete
did notfooting performed bythat and foundation work JDEalleges “[t]he

Thus, argues,Genovesi hisdesign prepared byconform to the [Genovesi].”
injury Hampshire assumingnot have caused in New evendesigns could

they negligently prepared.were

First, notes,as its writargument unavailing.Genovesi’s is KUA
system design prepared byfoundationalleges footingthat and“[t]he

information.”by incomplete keyand used JDE was and lacked[Genovesi]
added.) Moreover, negligentlythat KUA’s writ JDE(Emphasis alleges

designnot its that thedesign negate allegationexecuted Genovesi’s does
theby AnyGenovesi. issue related tonegligently prepareditself was also

is, thana merits issue ratherinjury suggests,actual causation of as KUA
reasons, persuaded bywe are notjurisdictionala one. For similar

that was to Mr. Genovesi’sargument supposed presentGenovesi’s “JDE
engineer fordesign Hampshire-licensed professionalfoundation to a New

review, toby engineering professional priorand seal thatsignature,
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fact, true,submission to the for a ifbuilding permit.” Again,[town] this even
negate allegationdoes not the that Genovesi was innegligent the first

instance. Issues of ultimate notresponsibility are before us. We conclude
that allegedbecause Genovesi is to have caused ininjury HampshireNew

acts,by his tortious the ofrequirements Hampshire’sNew long-arm
Thomas,statute have been met. See 151 N.H. at 437.

—We now turn to the prong jurisdictionalsecond of the inquiry
whether the requirements of the Federal Due Process Clause are satisfied.

Fellows,See Clause,162 N.H. at 690. Under the Federal Due Process “a
maycourt personal jurisdictionexercise over a non-resident defendant if

forum,the defendant has minimum contacts with the such that the
maintenance of the suit does not offend traditional fair playnotions of and

omitted).justice.”substantial atId. 690-91 (quotation KUA does not
contend that Genovesi has the systematic”“continuous and contacts with
New Hampshire support rather,to general jurisdiction; the issue is
whether KUA has specific jurisdiction,demonstrated “where the cause of
action arises out of or relates to the defendant’s forum-based contacts.” Id.
at 691.

In determining whether the exercise of specific personal juris-
diction over a comportsdefendant with process,due we examine

(1) (2)whether: action;the contacts relate to the cause of the
defendant purposefullyhas availed of the protection[himself] of

(3)laws;New Hampshire’s and it would fairbe and reasonable to
require the defendant to defend the suit in New EachHampshire.
factor must basis,be evaluated on a case-by-case and all three
factors must inbe satisfied order for the jurisdictionexercise of to
be constitutional.

(citation omitted).Id.

Genovesi asserts that neither the first nor second factor is met here.
relatedness,“The first inquiry, asks whether the claim theunderlying

litigation directly of, to,outarises or relates the defendant’s forum-state
Astro-Med,activities.” America, Inc.,Inc. v. 1,Nihon Kohden 591 F.3d 9

(1st 2009) brackets, omitted).Cir. (quotations, ellipsisand The test for
“flexible, omitted).relatedness is a relaxed standard.” Id. (quotations “To

factor,satisfy the relatedness there must be justmore than an attenuated
connection claim;between the contacts and the the defendant’s in-state
conduct must material,form an important, or at least element of inproof

plaintiffs Ltd.,the case.” N. Atlantic 160 N.H. at 282 (quotation andRef.
omitted).brackets
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minimumfindingin sufficienttrial court erredthat thearguesGenovesi
one e-mail heconferences andtelephonethreein the form ofcontacts

thatallege [he]does notwhere “KUAHampshireinto Newdirected
commu-telephoneduringhis e-mail orthrough [those]tortanycommitted

doHampshireNewcontacts withtelephonehis “e-mail andnications” and
otherwise, necessary to establishmaterial orproof,an element ofnot form

Rather, henegligence.”foragainst professionalcause of action [him]KUA’s
thatof workcontends, preparation designin thealleges negligenceKUA

(1) JDE, entity, toHampshirea non-Newexclusively withhe: “contracted
(3) to(2) in and submittedJersey;at his office Newcompletedprepare”;

e-mail.Pennsylvania byinDePaul

however, inthat of the defendantlikeargument,Genovesi’s
Astro-Med, at 10.591 F.3dAstro-Med, “[A]too fine a“emphasizes point.”

injuryin forum state to causethephysically presentdefendant need not be
(and in the forum state.” Id.jurisdictional purposes)’’activity"thus for

omitted). indesign work Newallegedly negligentGenovesi’s(quotation
injury“That in-forumHampshire.to KUA in NewJersey injuryled to the

claim. Id.negligenceclearly professionalwas related to” KUA’s
entirelyin wasMoreover, Hampshirewould occur Newinjurythat the

Ltd., at 282 that(noting “[t]heN. 160 N.H.foreseeable. See Atlantic Ref.
conceptthe ofbyis informedcourt’s assessment of relatedness

omitted)). thatThe evidence showsforeseeability”) proffered(quotation
aprovideservices toengineeringa forgave “proposalGenovesi JDE

House.” The proposalfor the 160' x 250' KUA Fielddesignfoundation
was there-Hampshire.address in New Genovesiproject’sreferenced the

in a in Newconstructing buildingthat would be utilizedplansfore aware his
Hampshire.

Furthermore, inactively engagedtrial court noted that “Genovesithe
Hampshire,in mindful of localmaking his work suitable to its location New

instance, in anspecialists.”in coordination with local Forrestrictions and
DePaul, with Richard Porter of“spoketo Genovesi stated that hee-mail

regard-at someTechnologies lengthFoundationEngineered [in Nashua]
with the foundation“proceedconditions” and that he woulding the site

thatdiscussed. The trial court concludeddesign along they “[a]nline”th[e]
Project,of the andof work was the locationintegral part Genovesi’s

in order toHampshirecontacts with NewGenovesi maintained extensive
inthat location.” We find no errorspecificationsfit the ofdesignmake his

contacts relatedHampshirethat Newthe court’s determination Genovesi’s
to KUA’s cause of action.
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The second factor asks whether “the purposefullydefendant has
protection Fellows,availed of the of Hampshire’s[himself] New laws.” 162

N.H. at 691.

Purposeful availment bothrequires foreseeability and
voluntariness. Voluntariness requires that the defendant’s con-
tacts with the forum state proximately result from actions by the

deliberate,defendant The contacts must be and not basedhimself.
on the unilateral actions of party.another Foreseeability requires
that the contacts also must be of a nature that the defendant could
reasonably anticipate being haled into court there.

Ltd.,N. omitted).Atlantic 160 (quotationsN.H. at 284 and citationsRef.

he, acts,Genovesimaintains that “by his own sought to contract with
JDE and agreed designto a foundation from New Jersey pursuant to
specifications by knew, however,submitted JDE.” Genovesi that designhis
would be used to construct a inbuilding New Hampshire. above,As noted
his proposal to JDE referenced the field facility’shouse address in New
Hampshire. scopeThe of the proposed work included “[d]etermin[ing] local
environmental in State,loads accordance with County and Town building
codes.” It also proposed the geotechnical report“[r]eview [of] test data and
recommendations” and promised that “[drawings will be complete and
ready for signaturereview and aby professionallocal for submission to the

for a building permit.”[town] The use of the allegedly negligent indesign
HampshireNew cannot be said to constitute “unilateral by JDEaction[ ]”

that would render Genovesi’scontact with HampshireNew involuntary. Id.
omitted).(quotation Moreover, because Genovesi “purposefully entered

into a contract which[with JDE] had substantial connections -with New
Hampshire, . . . reasonablycould anticipate[he] being haled into court
here.” Computac, 124 N.H. at 354. It was foreseeable that any injury that
would result from negligent preparation of the foundation design would
occur in New Hampshire, where the foundation constructed,was and that
suit would be brought here aas result. id. Accordingly, we find theCf
purposeful availment factor satisfied.

contends, however,Genovesi that to establish the purposeful availment
factor, we “requiredhave an quantumincreased of proof . . . where an
out-of-state productsdefendant’s upend in New Hampshire despite the
fact that there was no bydirect sale the defendant to a New Hampshire
resident.” He asserts that analysis,this dubbed “stream of plus,”commerce
should be inapplied this case.

We have adopted the “stream of plus”commerce intheory products
liability Ltd.,cases. See N. Atlantic 160N.H. at 284. theory,Under thatRef.
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inplurality opinionin herO’Connorbyforth Justiceputwhich was first
(1987),102,Court, 108-13480 U.S.Superiorv.IndustryMetal Co.Asahi

commerce,ofa into the streamproductof“placementdefendant’sthe
toward the forummore, directedpurposefullyan act . . .is notwithout

omitted). “defendant’sNor is theand brackets(quotationsId.State.”
intothemay sweep productor willthat the stream of commerceawareness

(quotationavailment.” Id.purposefultostate sufficient establishthe forum
factor, must beomitted). there“Rather, the availmentpurposefulto meet

topurposean intent orthat indicatesconduct of the defendantadditional
omitted).and brackets(quotationsin the forum State.” Id.serve the market

case, in anot, however, or even a case whichliabilitya productsThis is
of commerce” withouta into the “streamplaces productmanufacturer

out,Thus, the “streampointsit a destination. as KUAdirecting specificto
Burman v.is of doubtful here.plus” analysis applicationof commerce Cf.

(D.D.C.Industries, 142,Inc., 149 n.4Supp.437 F. 2dPhoenix Worldwide
2006) offor “the notion that the stream(noting controlling authoritylack of

rendered, liabilityas a defendant’s fortheory to servicesappliescommerce
of the Court’sSuprememanufactured was the sole focusfaulty products

Asahi”).indiscussion

so, support­“additional conduct”analysis recognizes,that asEven
act of thejurisdiction, “designingof the defendant’sing the exercise

Ltd.,in forum N. Atlantic 160N.H.for the market the State.”product Ref.
omitted). noted, hisAs Genovesi tailored(quotation previouslyat 284

project’s Hampshirefit site conditions at the Newdesign specificto
Thus, commerceapply plus”were we to the “stream oflocation. even

conduct of the defendantrequisitewe would find the “additionalanalysis,
market in the forum State”purposethat indicates an intent or to serve the

him not offendjurisdictionthat the of over wouldpersonalsuch exercise
omitted).(quotationsId. and bracketsprocess.due

factors,firstconcluded that KUA has met its burden on the twoHaving
Fellows, 162 N.H. at 691.ordinarily would now consider the third. Seewe

brief, however,not this factor in his weBecause Genovesi has addressed
trial court’s that “it wouldchallenge findingconclude that he does not the

in Hamp-to him to defend the suit Newrequirebe fair and reasonable
we affirm and remand.Accordingly,shire.”

and remanded.Affirmed

Lynn Bassett, JJ.,Dalianis, C.J., Conboy, concurred.and and


