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2006)(Va.108, 113 Ct.Com., App.624Act); v. S.E.2dColbertRegistration
minorto be aa believedpersonsex fromthat a who solicits(noting person

onefromindistinguishable“isofficerpolicein an undercoverbut who is fact
actuallyweresolicitationswhose sexualsame offensecommitting the

(Ga.346,State, App.Ct.minor”); S.E.2d 351v. 619Spiveyabyreceived
be“cannot2005) registry statuteGeorgia sex offender(noting that

distinction).such ato createreasonably”interpreted

Affirmed.

Lynn JJ.,BASSETT,DALIANIS, CONBOY, concurred.C.J., andand
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(BrianMichael A. Delaney, attorney Graf,R.general senior assistant
brief,attorney ongeneral, the and RStacey Coughlin, attorney, orally), for

the State.

Reis, defender, Concord,James B. appellateassistant of on the brief and
orally, for the defendant.
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defendant, Ploof, aggra-convicted ofDALIANIS, William wasC.J. The
to commitconspiracy aggravatedassault andfelonious sexualvated

(Bomstein,assault, trial in Courtfollowing jury Superiorafelonious sexual
1983) (amended 1992, 1994, 1995, 1997,J.). 1986,(Supp.632-A:2See RSA

2012) (now 1(1)632-A:2,2003, (Supp.at1999, 2008, codified RSA1998,
1999).(amended(1974) argueshe that the2012)); On appeal,RSA 629:3

and that the trial courtidentityto establish hisevidence was insufficient
victim’s testimony.the affirm.duringnot a mistrial Weby declaringerred

Augustfacts. 1982 andfollowingcould found the BetweenjuryThe have
old,J.Z., or and his1983, victim, yearswho eleven twelveApril the was

old, afriend, R.W., groupsometimes associated withyearswho was twelve
marijuana. day duringand Oneboysof the with alcoholprovidedmen who

men,of of the Gerardtime, the to the oneboys apartmentthat went
defendant, Boucher, Lylewere Maurice andpresentDuchesne. Also the

sex certain sexual acts thatbegan talkingThe men about andWhitehouse.
Atby point,the himself and with others. someperformdefendant could

for or ten R.W.into with Boucher five minutes.R.W. went the bathroom
returned, face,”that, “a look on wassickeningwhen he J.Z. had histestified

tears,in J.Z. testified that R.W.“just and he wanted to leave.” whileabout
him inroom,was and J.Z.’s theput penisout of the the defendant fondled

mouth.defendant’s
incident, boysthreatened thatpointAt some after this the defendant the

kill them. theHeedingif told had he wouldthey anybody happened,what
other,threat, whatthey happened.did not even to each about hadspeak,
2009,later,yearsthan in while the Berlin Police weretwenty-sevenMore

crime,an was as ainvestigating possibleunrelated J.Z. interviewed
time,that of of sexualpolice allegationswitness. At the learned J.Z.’s

that in the in this case.chargesassault resulted
selection,present jurythe was at he later submittedAlthough defendant

trial,right initiallya of his at which the court denied.presentwaiver to be
and histransportedthen refused to be to the trial renewedThe defendant

grantedcourt his and theright present. request,waiver of his to be The
case,him. At close of the defendanttrial without the State’s theproceeded

dismiss, insufficient toasserting provemoved to that the evidence was
set aside verdict for the sameidentity, subsequentlyand moved to the

The trial denied both motions. The defendant was convictedreason. court
conspiracy aggravatedof sexual and to commitaggravated felonious assault

assault; appealfelonious sexual this followed.
that the evidence was insufficient to establisharguesThe defendant first

charged The State countersidentityhis as the of the crimes.perpetrator
sufficient, witnesses,three whoidentity was becausethat the evidence

him name.bythe defendant identifiedpersonally,knew
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claim,onprevail sufficiencyTo his of the theevidence defendant
fact,that no allviewingmust establish rational trier of of the evidence and

State,all it lightreasonable inferences from in the tomost favorable the
guilt Wilmot,have abeyondcould found reasonable doubt. See State v. 163

(2012).148,N.H. 154 The State has the burden of aproving beyond
personreasonable that achargeddoubt the with crime is theindeed

Ward, 874, (1978)of thatperpetrator crime. State v. 118 N.H. 878Cf.
(discussing thatproof persondefendant is same who has ofbeen convicted

course,offenses listed in habitual petition).offender Of awhen defendant
right absentia,waives his to at trialappear proceedsand the trial in

inpointwitnesses cannot to the defendant court to identify the defendant
perpetrator.as the

maintains, witnesses,As the State three who testified that they knew
the personally, bydefendant identified him name. The State contends that

was,the of therefore,identification the defendant supported by sufficient
held, however,evidence. We have previously that of“sameness name is

identity,insufficient evidence of even when the name is v.unusual.” State
(1993)635, omitted),137Lougee, N.H. 637 (quotation impliedly overruled

groundson other as recognized by 447,State v. Thompson, 164 N.H. 451
(2012). Consequently, more was thanrequired merely asserting that the

defendant,of theperpetrator crimes and the was present,who not shared
(Fla.State, 917, 918the same name. v.AkridgeSee 970So. 2d Dist. Ct. App.

2007).

We agree with the that contraryState’s assertion when there nois
case,byevidence offered the indefendant a criminal “a comparatively small

proofamount of in identityaddition to of name constitutes sufficient
to juryevidence submit to a to good judgmentwhose the decision is

(N.D. 1976)Olson, 718,v. 244entrusted.” State N.W.2d 721 (quotation
omitted); Doe, (Mass. 1979)426,accord Com. v. 393 N.E.2d 428 Ct.App.
(“Slight confirmatory evidence is needed to ofidentity personsestablish

names.”).where there identityis of “The requiredminimum must neces­
sarily depend on the eachfacts of and the general applicablecase law to

Olson, omitted).criminal causes.” 244 N.W.2d at 721 (quotation

Here, each of the three witnesses was questioned about “Defen­
dant, Ploof,” case,Mr. William “the in Ploof,”Defendant this Mr.particular

Ploof,or ‘William the in particularDefendant this case.” none ofOn these
objectoccasions did defense counsel a lack ofuponbased foundation under

HampshireNew Rule of Evidence 602. Rule 602 specifically provides that
maywitness not to atestify“[a] matter unless evidence is introduced

sufficient to asupport finding that witness personalthe has ofknowledge
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however, that thenot, “requiredoesR. 602. Rule 602matter.” N.H. Ev.the
certainty.”ofrise to the level absoluteknowledge orpositivebewitness’s

2004)(W. rule of809, 812 similarHarris, (discussingVa.605S.E.2dv.State
forevidence). the factual foundationchallengeddefendant could haveThe

discussingthat weretheythe Plooftestimony that Williamthe witnesses’
thatconcludedefendant, he not do so. We thereforebut didwas indeed the

personalhadhave that the witnessesfoundjury properlythe could
was thetheywhom testifiedthe Ploof aboutknowledge that William

1991)(2d1311, 1321-22 Cir.Polizzi, 926v. F.2dUnited Statesdefendant. Cf.
his to(fact failingfromagainstan inference defendantmayfinder draw

issues).disputedwitnesses regardingquestion
(Mich. 1967),216, duringKern,, 217-18 Ct. App.149 N.W.2dPeopleIn v.

venire,dire, out defendant to the bothjudge pointedthe trial thejuror voir
that thearguedhis defendantby appeal,name alias. On theby and

the chargedhim trial as ofidentify perpetratorfailed to at theprosecution
thatKern, at with the defendantagreeing149 218.Whileoffenses. N.W.2d

fromprosecutordid not excuse theduringtrial court’s conduct voir direthe
trial, oftestimonyit concluded thatat neverthelessproving identification

“Bill” to theidentify“the and was sufficientvictim about defendant”the
here, whoSimilarly, juryof crimes. Id. theperpetratorthe thedefendant as

selection, Ploof andcould infer that Williamjurythe defendant atobserved
testimony giventhesubject bythe ofinterchangeably“the weredefendant”

the witnesses.

distinctly swearnecessary anynot that one witness should“It is
onman, testimony,if the of all thethe was the resultthat defendant

him as theidentifyall its shouldcomparison particulars,of details and
(Mass. 1979)1006, 1009 App. Ct.Cavanaugh,v. 385 N.E.2doffender.” Com.

omitted). the referencesAccordingly, repeatedwe conclude that(quotation
case,“Defendant, Ploof,”William in particularMr. “the Defendant thisto

case,”Ploof,Ploof,” in particularand ‘William the Defendant thisMr.
proof’ necessarythe of toprovided “small amountobjection,without

Olson, 244of crimesidentify charged.defendant as the theperpetratorthe
State,v. 287omitted); also Preston N.E.2d(quotationat 721 seeN.W.2d

(Ind. 1972) as347, (concluding sufficiently personidentified348 defendant
aswitnesses referred to “defendant”committed offense when threewho

crime).thewho committedperson
adeclaringtrial erred notbynext that the courtarguesThe defendant

con-testimony, unequivocallya commentduring J.Z.’s becausemistrial
assertsjury.criminal conduct to the The Statetheveyed priordefendant’s

and, were,even if it J.Z.’sappealforpreservedthat the issue was not
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jurystatement did not communicate to the that theimproperly defendant
activity.had been involved in other criminal

During focusing upon delay reportingcross-examination J.Z.’s in the
crimes, drunk, man,that father a anJ.Z. testified his “was ... abusive and

it____I myI of him knowingwas scared about feared father’s retribution...
thingfor the I out ofby sneakingbad that did the house.” J.Z. then stated
counsel, now?”;to “Do you youdefense understand “What under-don’t

and,stand?”; finally, guy“No. is a multipleThis offender.”Defense counsel
mistrial,immediately moved for a that heasserting youdid not “know how

minimum,this back in the bottle.”put genie He continued: “At a that needs
be jury theyto stricken and the needs to know that ignoreare to it.” The

mistrial,trial court requestdenied the for a “inconcluding that the context
whole,the testimonyof as a the thatway particularand answer was worded

— worded,or amstatement was I to find thatgoing the statement is not an
irreparable injustice that be bycan’t cured an instruction.” The trial court

jury,then instructed the I’mjury, striking“Members of the the witness’
record,last statement from the and instructing you disregardto it.”

“A onlymistrial is ifappropriate the evidence or comment complained
merelyof was not improper, prejudicialbut also so that it constituted an

irreparable injustice that cannot by jurybe cured instructions.” State v.
omitted).Russo, (2013) “[Ijncurable585, 589164N.H. (quotation prejudice

may result when of conveysthe a witnesstestimony juryto a ofthe fact a
prior omitted).defendant’s criminal offense.”Id. (quotation Accordingly,we

have held that a mistrial is whenappropriate prior“a defendant’s criminal
conduct been unambiguously conveyedhas to the Id. atjury.” 589-90

omitted).(quotation

reviewingWhen a ruling mistrial,trial court’s on a motion for a we
“recognize that the trial court in positionis the best to gauge prejudicialthe

ofnature the conduct at andissue has broad discretion to decide whether
omitted).a mistrial is appropriate.” (quotationId. at 589 ‘We will not

overturn trialthe court’s decision on whether a mistrial or other remedial
action is necessary absent an unsustainable exercise of discretion.” Id.

omitted).(quotation
The State thatasserts because defense counsel not any“did take

exception objector theto trial court’s of his motion for or[denial mistrial]
curative instruction ... the defendant failed to properly preserve the issue

the ofof denial his motion afor mistrial for appeal.” disagree.We

The ourpurpose underlying rulepreservation is to afford the trial
court an toopportunity anycorrect error it may have thosemade before
issues forpresented Town, 790,are appellate review. State v. 163 N.H. 792
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required,was not no(2012). that a mistrialtrial court concludedOnce the
aware of thealreadythe court wasnecessarywas becauseobjectionfurther

request.counsel’s mistrialof defensesubstance

that ‘this“the unsolicited statementcontends thatThe defendant
criminalconveyed priorunambiguously [his]is a offender’multipleguy

made, however, while J.Z. waswasjury.”the The statementconduct to
crimes, to fear ofhe ascribeddelay in the whichexplaining reportinghis

Hence, the about “[t]hishis father. commentretribution from “abusive”
an reference to theunambiguouswas not“multiplea offender”guy” being

circumstances, that statement wasthe we conclude J.Z.’sdefendant. Under
Russo,injustice. 164irreparableas an Seeprejudicialnot so to constitute

anyinstruction eliminatedMoreover,at the trial court’s curativeN.H. 589.
immediatelytrial courtmight have been caused. Thethatprejudice

from the andit was J.Z.’s statement recordjury strikinginstructed the that
it. is follow the trialjurythe The tojury disregard presumedthat should

(2012).532,Willey,instruction. State v. 163 N.H. 539court’s curative
sum, all of andjury, viewingthat a rational the evidenceIn we conclude

State,it to thelightfrom in the most favorableall reasonable inferences
doubt,beyond a reasonable seeguiltycould found the defendanthave

Wilmot, 154, trial court’s denial of the motion forat and that the163 N.H.
discretion, Russo,see 164mistrial not an unsustainable exercise ofwas

affirm.Accordingly,N.H. at 589. we

Affirmed.

LynnHicks, Conboy, Bassett, JJ.,and concurred.
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