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(2) that303.05(j); erred when it found theRule the Counciluponrelied
(3) facially invalid303.05(j)Rule isargument;this andpetitioners waived

(2011).RSA 210:9it conflictswithbecause

Townnot whether the isthat this does addressopinionnoteWe
dams, authoritythat, claimed the beaver it has theas the owner ofcorrect

mark.of at or above the natural lowwaterto water level Post Pondset the
authority, toany, regulateif themunicipality’sThe of a and DES’sscope

is notpipesofbeaver dams and beavergreat pond bywater of a meanslevel
whether,Rather, us is when DESus. the issue beforesquarely before

an that falls within theapplication involving activitya permitevaluates
fill), a relatedmayit decline to considerscope (addingof RSA 482-A:3

levels) may permititself not a wetlands(setting requirewater thatactivity
of Weimpact proposed project.a on the total wetlands thebearingbut has

thewe need not address Town’snegative. Accordingly,answer in the
toauthority regulateif RSA DES theargument grantedthat “even 482-A:3

the Townlevels,”the record the conclusion thatsupports “permittingwater
ofto a water level 2.0 feet would be reasonable.”maintain

1(a)482-A:3, and did notmisinterpretedBecause the Bureau RSA
total wetlands of the we vacate andimpact proposed project,consider the

opinion.the Council for further consistent with thisproceedingsremand to

and remanded.Vacated

LynnHicks, Conboy, Bassett, JJ., concurred.and
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(TheaS.Law,Kalman, P.C.,F. at of Plaistow ValvanisAttorneySumner
brief, and for theorally),F. Kalman on the Mr. Kalmanand Sumner

petitioners.

(RobertDonahue, Ciandella, PLLC, of M. Derosier andTucker & Exeter
brief, theorally), respondent.and forRatiganJ. on the Mr. DerosierJohn

Concord, brief,Sanderson, the NH LocalbyPaul of for GovernmentG.
Center, as amicus curiae.

(Town), order ofCONBOY, appealsTown of Danville anrespondent,J. The
J.) (LUCT)use tax”abating change“land(.McHugh,the CourtSuperior

Builders,to LLCpetitioners, Maplevaletheassessments issued
Maryann(Hoyt), and John H. and(Maplevale), Hoyt Real Estate Trust

untimelywere under RSAon basis that the LUCT billsManning, the
2012).2006) (amended 2010,2009, We and remand.vacate(Supp.79-A:7

or are otherwisesupported byThe facts are the recordfollowing
2008, BoardHoyt PlanningIn before the Danvilleundisputed. appeared

Board) of a fifteen-lot residential subdivision.seeking approval(Planning
time, sought to the subdivisionHoytAt on which constructparcelthat the

is,taxation, (2012), (2012); that:5use see RSA 79-A:lqualified for current
land, 79-A:2, (2012), was,andRSA IXparcel spacethe was seeopen

Patterson, Inc. v. Towntherefore, Danataxed at a reduced rate. See of
(1988). 14, 2008, Hoyt beganMerrimack, 353, On November130 N.H. 355

onsubdivision, depicted thea to the which wasconstructing road serve
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23, 2009,the theplans “roadway.” April Planningsubdivision as On Board
granted Hoyt By Hoytfinal to for itsapproval subdivision. the time

itapproval,received final subdivision had finished theconstructing road.
28, 2010,January Hoyt registrationOn received a certificate of for the

(2009)356-A:4,Attorneysubdivision from the Office. IGeneral’s See RSA
(requiring registersubdividers to subdivisions with the State before

lot,“anyor ofoffering disposing parcel, unit or interest in subdivided lands
state”). Thereafter,in this Hoyt beganlocated to sell subdivision lots 45-1

through Maplevale. lot,45-15to Prior to developing Maplevaleeach applied
permit. 23, 2010, 25,to the Town for a building Between March and May

—2010, Maplevale permits 45-1, 45-3, 45-6,forbuildingreceived five lots
45-13, 2,2010, road,and 45-14.On June the Townissued LUCT bills for the

— (June45-6, 45-13,as as three of the lotswell five and 45-14 2010 LUCT
bills). 79-A:7,1 (authorizingSee RSA toassessing levyofficials taxes upon

previouslyland forqualifying current use taxation when the land “is
assessment”).ato usechanged qualifywhich does not for current use

Thereafter, Maplevale permits lots,received forbuilding the remaining
exception 23, 2011,with the of lots 45-8 Februaryand 45-15. On the Town

45-1, 45-3, 45-8,issued LUCT to petitionersbills the for lots and the
remaining Maplevalelots for which building (Februaryreceived permits

bills).2011 LUCT
24, 2011,January Maplevale petitionedOn the superior court to abate

bills, (2012),the June 2010 theyLUCT see RSA 79-A:10 alleging that were
compared date,”“excessive” to the values onproperty “changethe use[in]

”and that the Town “an ‘changeused incorrect in use Septemberdate.’ On
2011,21, petitionersthe seekingeach filed topetitions Februaryabate the

2011 LUCT bills. The petitions alleged that the LUCT bills were “exces-
“untimely.” consolidated,sive” and The petitions were aand bench trial was

in Aprilheld 2012.
trial,Following the trial court ruled that because all of the LUCT bills

untimely,were the could not imposed.assessments be It found that by April
23,2009, all of because,the subdivision lots had in“changed use” as of that
date, the Board hadPlanning granted final approvalsubdivision and the

had Accordingly,road been completed. because the bills notLUCT were
withinissued the twelve-month thestatutory period, prohibitedTown was

imposingfrom 79-A:7,the assessments under chapterRSA 79-A.See RSA
11(c).Thus, the court ordered that the LUCT “beassessments removed and
all paidmonies to the for this tax[T]own be refunded.” The trial court did
not address whether the LUCT bills were The appealed.“excessive.” Town

Townfirst thatarguesThe the trial court erred in that theruling lots had
“changed 23,in Apriluse” as of This anpresents statutory2009. issue of

Corp. Chester, 177, 178construction. See Dev. v.Formula Town 156 N.H.of
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legislature expressed(2007). of intent of the asthe final arbiter theWe are
meaning,the weconstruing statute’sof statute. Id. Whenin the words the

andpossible, plainwhere ascribe thelanguage,its andfirst examine
islanguageat If the usedId. 178-79.meanings to the words used.ordinary

of the statutebeyond languagenot theunambiguous, we will lookclear and
will, however, all partsconstrueintent. Id. at 179.Welegislativediscernto

its Id. We reviewpurpose.to overalltogetherthe statute effectuateof
atstatutory de See id. 178.of construction novo.issues

is inthat it thelegislature’s79-Areflects the determinationchapterRSA
of and “toopen space”theencourage preservation“topublic interest

at incom­to taxation valuesopen propertyloss of duespacetheprevent
purpose,79-A:l. To effectuate thisopen usage.”with RSApatible space

use, highestthan itsat its current rather atspace mayland be taxedopen
Lunen,79-A:5; 145Appealsee Estate Vanand best use. See RSA also of of

(2000).82, 86 in to its usesubjectLand current use is the LUCT whenN.H.
79-A:7,asqualifiesa that no current use. See RSAchanged longeris to use

by responsible partyis and the owner or otherpayableI. The LUCT due
“at the time ofor in which the is located thecity propertyto the town

79-A:7,in use.” II.change RSA
parcelaction an of a has caused theby parcelTo determine when owner

use, 79-A:7,IV(a), pertinentlook to which inchange provides,to in we RSA
changeduse and LUCT shall becomethat land shall be considered thepart,

thebegins causing physicalconstruction on sitewhenpayable “[a]ctual
earth, existing plannedsuch a to orchanges buildingin the as road serve

commercial, industrial,residential, The trialbuildings.”or institutional
andupon provision determiningthis in that the road thecourt relied

23,2009.in It thatlots had all use as of ruled thesurrounding changed April
legislature contemplatedof “that aprovision“clear the was theimport”

block, if all of land in come out of current use whenquestion,not the [would]
change The trial court found that “thephysical occurred.”significant

obtainingto of the and ofaction with installation road[petitioners’] respect
physicalof the and . . constitutes ‘actualnecessary permits approval.all

respect tochange’ property.”with the

79-A:7,IV(a), however, not the us.RSA does resolve issue before RSA
IY(a)79-A:7, anecessarythe of action to removeonly typeaddresses

theapplyingfrom current use for of LUCT. Seepurposeslotparticular
parties agree156 at 181.The that the road hadFormula Dev. N.H.Corp.,

23,of The us isundergone changes questionas 2009. beforephysical April
changes surrounding, yet-to-be developedhad on landthe effect the road

out, undergone anywhich notwhich the lots had been laid but hadon
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physical 79-A:7,V,To this we look to whichchanges. question,answer RSA
addresses of land inchanged“[t]he amount considered use.” Formula Dev.

atCorp., 156 N.H. 179.
79-A:7, 23,The trial the inappliedcourt version of RSA V effect on April

2009, 79-A:7,partywhich neither V providescontests. RSA that land is
upontaken out of current “theuse based number of acres on which an

physical changeactual has taken ... and notplace physically changedland
shall remain under use representscurrent assessment.” This the general

However, V(a)23, 2009, 79-A:7,rule. there exceptions. Aprilare On RSA
provided:

a is orWhen road constructed other utilities pursuantinstalled
to development plan local,a which has received all necessary state

all sites,or federal lotsapprovals, buildingor including roads and
utilities, on plan byshown the and orserved such road utilities

use,shall be changedconsidered in with the ofexception any lot
site,or adjacentor combination of orlots sites under the same

ownership, large enough qualifiedto remain for current .use
assessment under the completed development plan ....

parties disputeThe ofmeaning exception.the this arguesThe Town that
exceptionthe allows it to issue LUCT bills on a lot-by-lot basis when

(ie.,disqualifying physicalevents changes) occur to each individual lot.
interpretationThis by Lunen,is our Insupported precedent. Van we held

V(a)79-A:7,that ofthis version RSA allowed local to “imposeassessors the
lot-by-loton a disqualifying[LUCT] basis as events occurred eachfor

Lunen,individual lot.” Van 145 atN.H. 88. We read the plain language of
the statute to allow for lot-by-lota “in approvedassessment subdivisions
which qualifyotherwise for qualifiedimmediate removal of all lots in those

site,lotinstances where a or or of adjacentcombination orlots sites under
the same ownership, large enoughis remainto forqualified current use
assessment the completedunder development plan.” Id. at 87 (quotation

omitted). stated,and brackets met,“WhenWe these conditions are lots or
sites not immediatelyare fromremoved current use when road construc-
tion begins.”. . . Id.

hand,The onpetitioners argue, the other that exceptionthe does not
asupport lot-by-lot They concurringassessment. cite the opinion in

Corp.,Formula Dev. opinedwhich that “our statutory interpretation in
Appeal Estate Van Lunen was incorrect. There is innothing plaintheof of

V(a)79-A:7,oflanguage RSA permits lot-by-lotthat assessment.” Formula
Corp., J.,Dev. (Dalianis,156 N.H. at 185 concurring specially). The

concurrence that instated the court Van Lunen by upon“erred focusing
whether such orlots sites existed when construction began, uponinstead of
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wasdevelopment plantheto exist oncethey intendedwhether were
concurrence concluded:Id. Thecompleted.”

that there willcontemplatesdevelopment planIf the completed
tolarge enoughthat will beadjacent lots or sitesundevelopedbe

assessment, undevelopedthen theseusequalify for current
However, if theevenremain in current use.lots or sitesadjacent

suchthat there will beplan contemplatesdevelopmentcompleted
lots, the road orbylots servicedadjacent the otherundeveloped

atstill come out all once.utilities

atId. 185-86.

to allow for aLunen, the at issueinterpretedwe statuteIn Van
Lunen, Lunen145 N.H. at 87-88. Vanlot-by-lot See Vandetermination.

Thus, weaccept petitioners’ argument,to theour law. in orderremains
agreeif toLunen. Even we werenecessarilywould have to overrule Van

poorlydecided orincorrectlythat Lunen waspetitionerswith the Van
courta toreasoned, requiresof stare decisis“[p]rineipled application

of specialin the someprecedentto absencepoorlyadhere even reasoned
a case was decided.”prior wronglyabove the belief thatreason over and

omitted).284, 290(2012)(quotation163of Transp.,Ford v.N.H. N.H.Dep’t
only considering:a afterpriorwe overrule decisionGenerally, will

(1) bytoproven simplythe rule has be intolerablewhether
(2) subject athe is topractical workability; whether ruledefying

hardshipa to thespecialof that would lendkind reliance
(3) lawrelated ofoverruling; principlesof whetherconsequence

ano thanfar as to have left the old rule moredevelopedhave so
(4)doctrine; facts have soof and whetherremnant abandoned

to thedifferently,to seen so as have robbedchanged, or come be
justification.orapplicationrule of significantold

factors, theanyto brief of the four stare decisisHavingId. failed
mustus that our in Lunen bepersuadednot decision Vanpetitioners have

overruled. id.Cf.

Further, in Dev.concurring opinionthat the Formulato the extent
79-A:7,ofproper interpretationdoubt as to the RSACorp. anycreated

V(a), our After Formula Dev.by legislature.issue has been resolvedthe
V(a)RSA79-A-.7,decided, specificallythe amended toCorp. legislaturewas

development plan.”the See Lawsphrase completedthe “underremove
a2009, controversyafterlegislativea amendment is enacted84:1. Where

statute, “it to thelogical regardof a isinterpretationarises as to the
v.originalof the act.” Cecerelegislative interpretationas aamendment
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(2007)289, omitted);Loon Mt. Recreation 155 293Corp., (quotationN.H.
202, 205also Blue v. Croydon,see Mountain Forest Ass’n Town 119N.H.of

(1979). V(a)79-A:7,legislature’sThe 2009 amendment to RSA represents
strong evidence that our in Van Lunen Ininterpretation was correct.

its conclusion that the version ofreaching prior the statute did not allowfor
assessment,lot-by-lota inthe concurrence Formula Dev. Corp. emphasized

the word in the “under the“completed” qualifying phrase completed
plan.” See Formula Dev.development Corp., 156 N.H. at 185. The legisla­

statute,qualifying phraseture removed the from the clarifyingthus its
forpreference interpretationthe in Van Lunen.

Lunen,the inViewing trial court’s decision oflight Van we
rulingthat it in allconclude erred that of the lots of the changedsubdivision

April 23,2009,in use on when the BoardPlanning granted final subdivision
approval completed. 79-A:7,V(a),and the road had been Under RSA road
construction necessarilyalone does not remove from current use all lots or
sites the Seeby Lunen, Also,served road. Van 145 atN.H. 87. “[t]he

ofobtaining subdivision notapproval by changedoes itself usethe to which
put.” Candia, 923, (1978).the land is Frost v. Town 118 N.H. 924 Nor doof

we find the combination of the completionroad’s and the ofgrantTown’s
subdivision approval sufficient to all surroundingremove from currentlots
use.

Instead, the Town is to impose“entitled the a lot-by-loton[LUCT]
basis as disqualifying lot,”events for eachoccur[ ] individual so thelong as

V(a)79-A:7,conditions Lunen,under RSA are met. Van 145 N.H. Ifat 88.
site,any sites,lot or or adjacentcombination of lots or is under the same

largeandownership use,to remainenough qualified for current the lot or
lots are not in untilchanged use “actual beginsconstruction on the [lots]
causing physical changes 79-A:7, IV(a);in the earth.” RSA see also RSA

V(a).79-A:7, Because the trial court did not apply analysisthis in its
use,consideration of lot changedwhen each in we vacate its abatement

partiesorder. The do not ask us to determine on appeal when each lot
changed V(a)in 79-A:7,use or whether the in Thus,RSAexception applied.
we remand for a use,redetermination of when each lot inchanged and

light date,whether in of the inchange use the timely.LUCT bills were

torespectWith the lots included in the bills,June 2010 LUCT the
Town requests that we “hold that the Town the inmailed LUCT bills a
timely Hoytfashion” because in original petitionconceded its that a change

6,in However,use occurred on March “parties2010. may judicialnot have
review of matters not in forum ofraised the trial.” v. CityCox St.74 of
Nashua, (2007).228, 232156 Additionally,N.H. addressing anywhen issue
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usprovidedthe hasmoving partywhethermust considerappeal,on we
149Vergato,v.to resolve the issue. Comeauan recordadequatewith Cf.

(2003). aHere, provideto us with508, the Town has failedN.H. 510
argument toit its waiverpresentedto whetherrecord determinesufficient

anyis devoid of suchthe trial memorandumtrial court: Town’sthe
thetranscripts. Nor doeshas us with trialsuppliedand it notargument,

Thus, we declinethat was raised below.order indicate the issuetrial court’s
appeal.to address it on

the incorrectby applyingthat the trial court erredarguesThe Townnext
untimely,were79-A:7,11(c). In that the LUCT billsrulingofversion RSA

79-A:7,11(c), required2009 of RSA whichappliedtrial the versionthe court
12 months the date uponto mail LUCT “within ofassessing officials bills

of changenotice the of usethe officialsreceive writtenassessingwhich local
12 of themonths the date localagent,the or his or withinfrom landowner

Inpayable.”that the is due andassessing actually [LUCT]discoverofficials
79-A:7, 11(c), the2010, however, extendingRSAthe amendedlegislature

2010,to months. See Laws 237:3.period eighteenlimitationtwelve-month
2010,1, Laws 237:5.took on 2010.AprilThe effect Seeamendment

followingis relevant for theappliesThe of which versiondetermination
in aschangedthat lots had usetrial court ruled the subdivisionreason. The

23, periodtwelve-month limitations andapplied2009. It then theAprilof
Aprilto the LUCT bills beforebecause the Townfailed issueconcluded that

However,2010, if limitation23, untimely. eighteen-monthwere thethey
23,2010, to issue thethe would have had until OctoberTownperiod applies,

thus, timelyhave evenbills; the 2010 LUCT bills would beenLUCT June
23,2009 Althoughin date. we have vacated thechangethe useAprilunder

date,23,2009 in use weApril changewhich theappliedtrial court’s decision
the asapplies,as which version of statutenonetheless address the issue to

inand . . . discuss it their briefs.”“may partiesit arise on remand [the]
(2011).Sons, Inc., 123,v. & N.H. 138George HoytAl 162

79-A:7,version of RSAtrial court did not the amendedapplyThe
11(c) applicationthat to constitute the ofbecause it concluded do so would

unconstitutional, I,in Part Article 23 thelaw violation of ofretrospectivean
I, Hampshire23 of the New ConstitutionConstitution. Part ArticleState

injurious, andoppressive, unjust.laws are“Retrospective highlyprovides:
made,laws, therefore, for of civilshould be either the decisionNo such

causes, of thisunderlying purposeor the of offenses.” Thepunishment
interfering expecta­from with theprevent legislatureis to theprohibition

priortaken toas to of their actionspersons legal significancetions of the
Powell, Comm’r, 630,N.H. 632of a law. Iandolo v. 134the enactment

(1991). rights,orstatute, away impairs acquiredwhich takes vested“Every
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laws,under or a aexisting obligation, imposes duty,creates new new or
disability,attaches a new in torespect transactions or considerations

aalready past Tylermust be deemed law.” Roadretrospective Corp.Dev.
(2000) omitted).615,Londonderry,v. Town 145 N.H. 616-17 (quotationof

in anengaging analysis, distinguishWhen Article 23 we new laws
rightsthat affect substantive and solelyliabilities from those that affect

orprocedures enforcing In therights.those Matter Goldmanremedies of
(2005).Elliott, 770, Further,& 151 N.H. 772 maya “vested relateright to

action,grounds defen[s]e,the of groundsthe or the of the both of which
protectedto equally byseem be the constitution.” Gould v. Concord

(1985) omitted).405,Hospital, 126 (quotation Generally,N.H. 408 a
statutory provision enlargesthat reduces or the time within which an action
may prosecutedbe has “to only remedy rights.”do with the for existing

257, 259(1945).Adams,Bourque v. 93 N.H. right rely uponThe to a statute
vests,of limitations as a defense and therefore becomes a substantive right,

only Gould,after the period 408;limitations has run. See 126 N.H. at see
Elliott,Goldman 151 at& N.H. 772.

—Here, 1,as of the effective ofdate the amendment April 2010
— the periodtwelve-month limitations had yet expirednot as to any notice

discovery changeor of in 23, 2009; thus,use that occurred Aprilon the
hadpetitioners right” relyno “vested to on that limitations period. See

Gould, 126 N.H. at 408. vested,Because the was notright the legislature’s
extension theof limitations period eighteenfrom twelve months to months

unconstitutional,does not here anrepresent retrospective law. No existing
orsubstantive ofrightsvested the petitioners impaired bywere the

Bourque, result,amendment. N.H.93 at 259.As a we conclude that theCf.
79-A:7,11(c)amended version of RSA applies anyto or discoverynotice of

change 1, 11(c)in use occurring 79-A:7,on or after April 2009. See RSA
(2012).

matter,As a final the arguesTown that ofthe “certificate registration”
Attorneyfrom the General’s Officeconstitutes a “necessary state approval”

79-A:7, V(a),pursuant to RSA which allows local assessing officials to
“delay ofthe assessment the until any and all required permits[LUCT] or

secured,haveapprovals illegal However,been or actions remedied.” on this
record, it is unclear argumentwhether this was raised before the trial
court; we, therefore, St.,decline itto address on appeal. See Cox 1567k
N.H. at 232.

Vacated and remanded.

DALIANIS, C.J., HlCKS, J., concurred; LYNN, J.,and concurred specially.
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of courtLynn, J., exceptI the theconcurring join opinionspecially.
determininginmayfactors be consideredas it the thatinsofar elucidates

view as to theAlthough myat 105.precedent.to See antewhether overrule
is broaderoverruling precedentproperly maythat warrantconsiderations

526,Quintero, 162 N.H.see State v.espoused by majority,that thethan
(2011) J., I that in this case thereconcurring agree(Lynn, specially),543-47

Lunen,Appealin Estate Vanoverrulingis cause for our decisionno of of
what, in(2000), togiven legislature’s responsetheparticularlyN.H. 82145

inview, Formulavery specialthe well-reasoned concurrencemy was
(2007).*Chester, 177 See Formulav. 156 N.H.Corp. TownDevelopment of

J.,(Dalianis, J., concurringjoined by Duggan,atCorp.,Dev. 156 N.H. 182
specially).

Merrimack
No. 2012-527

CzyzewskiJustin

v.

SafetyHampshire DepartmentNew of

14,March 2013Submitted:
5,Opinion Issued: June 2013

*Interestingly, justices joined special Develop-in the in Formulathe two who concurrence
Yet,part majority contraryCorp. in to the narrowalso formed of the court’s Quintero.ment

Quintero, Develop-only” overruling precedentfor relied on in in Formula“four factor test
part merelyCorp. justices inthat Lunen should be overruledment these asserted Van

incorrectly, mentioning factorit was and without ever the four test. Seebecause decided
(Dalianis, J.,J.,Corp., joined by Duggan, concurringDevelopment at156 N.H. 186Formula

specially) stability the law not(advocating “ft]hethat be because of doesVanLunen overruled
“[wjhereerror”; noting provenrecognizedrequire the continuance of and that a decision has

added;(emphasisbadly to revisit it”or ... we will not hesitateunworkable reasoned
omitted)).quotations special Development Corp. thusin Formula is a furtherThe concurrence
my point consistentlyexample appliednot the four factor test even afterof that the court has

Vehicles,Director, Hampshire 149N.H.utilized it in v. New Division Motorwe first Jacobs of
(2003). J.,502, Quintero, (Lynn, concurring specially).at162 N.H. 544-46505 See


