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lackedpoliceconclude that thethe weforegoing,In oflight
vehicle inwas hisoperatingto the defendantbelievesuspicionreasonable
motionof his towe reverse the denialAccordingly,266:58.violation of RSA

under the Statethe defendant prevailswe conclude thatsuppress. Because
v.analysis.a StateConstitution, separatenot federalwe need undertake

(2007).638, 640155 N.H.Sharkey,

and remanded.Reversed
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brief,Callahan, theorally),F. on the Mr. Hawkins forand Robert Jr. and
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Russell,DALIANIS, Morrissey, MargaretC.J. The Thomaspetitioners,
Sanders,Sears, PatriciaReginald Rogers, Richard and BarbaraDorothy

O’Donnell,Chamberlain, Rob-Quimby,John John Michael andReynolds,
Dupuis, ruling Hampshire Departmentert a of the Newappealand Judith

(DES) (Council)affirmingof theEnvironmental Services Wetlands Council
(Bureau)by the Bureau of a wetlands to thepermitissuance Wetlands

(Town). that, issuingofrespondent, Lyme petitioners argueTown The when
thethe Bureau and Council not consider total wetlandspermit,the did

misinterpretedthe the ofimpact proposed project they scopeof because
(2011)777,in v. Town 162 N.H. 779ruling Morrissey Lyme,our of

I) authorityand 482-A. vacate(Morrissey chapterDES’s under RSA We
and remand.

and infollowing opinionThe facts are drawn from the record our
Pondpetitioners properties frontageI. The own with on PostMorrissey

1, 162 at 779.Clay Morrisseythe west side of the Brook wetlands. N.H.and
asproperty ClayTown owns on the east side of the Brook wetlandsThe

Pond, used as acontiguous frontageas a with on Post which isparcelwell
2004, naturalarea. Id. In determined that therecreation December DES

a level onwater mark for Post Pond to of three feethigh correspondsmean
gauge. Subsequently,staff Townmodified its water releasethe local Id. the

dams, historicallythe of which hadpolicy permit breachingto beaver
wetlands, when water levelpondcontrolled the water level of the and the

highthe natural mean water mark. Id.exceeds
2006, fill under RSAdredge permitIn the Town a standard andobtained

damto the beaverpipe through controlling482-A install a beaverchapter
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Clay highin Brook and the water at naturalstabilize level the mean water
482-A, statute, dredgemark. Id. RSA the wetlands a fillchapterUnder and

“excavate, remove, fill,is one canpermit required dredgebefore or
bank, flat, marsh,orany any swampconstruct structures in on or in and

1(a) 2012).482-A:3,to waters of the RSAadjacent any state.” In(Supp.
2007, the additional pipesTowninstalled two beaver without first obtaining

1, 162 2008,Morrisseya N.H. at 779. In Townpermit. again changedthe its
to maintainpolicywater release the water level at two feet on the local staff

gauge, loweringthus water and ofincreasingthe level the size the
recreation area. The Town then the itpipeslowered two beaver had

2007,in which in ainstalled resulted water level of one foot seven inches on
thereafter,gauge.local staff Shortlythe Id. the Town breached the

dam,controlling droppingbeaver the water level to one foot three inches.
Id.

July 2008,In Deficiency Town,the Bureau issued a Letter of theto
the retention of a“requesting] certified wetland scientist to delineate the

on propertywetlands its and the submission of permitafter-the-fact
2009,to retain theapplications unauthorized wetland Inimpacts.” July the

Town submitted two to the Bureau: anapplications permitafter-the-fact
application to retain the unpermitted pipestwo beaver it had installed in
2007 and an fillapplication to add to the recreation area bordering the

21,Thepond. petitioners objected 2009,to both. On October the Bureau
a public hearing 2009,held on Inapplications.both December it denied the

(“add-fillafter-the-fact permit application, granted permitbut the to filladd
permit”).

reconsideration,The petitioners moved for arguing that the Town’s
plan“overall to raise the[wa]s field and lower the aspond part[recreation]

of this single project,” permitand that the was upon applicationbased an
best, worst,”“incompletethat was at and mis-leading at itbecause did not

all impactsaddress the wetlands the proposed project.of The Bureau
reconsideration,denied thatstating authority regulateDES lacked to the
activityTown’s relative to the water oflevel Post Pond. It explained:

regulationsDES wetlands have authorityno relative to control-
ofling the level the .... Town topond The has the setauthority

and in bylower the water level the localpond determination ....
The wetlands noregulations authorityDES have to control the

—water in bylevel Post Pond the water level is determined the
Town of Lyme.... effect of the in water ofchange[T]he level the
pond, scopeis the ofbeyond authoritythe wetlands to regulate

482-A:3,pursuant excavation,to RSA as it does not represent
dredge, fill, or of a .construction structure in wetlands. . .
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whichactivityfrom an over DESto abutters[e]ffects[Therefore
through the DES wetlandsaddressedauthorityhas no be[cannot]

permit process.

permitof tograntthe the add-fill2011, appealedpetitionersIn June the
thestayed pending resolutionrequest, appealthe wasthe Council.At their

against2011 theI in DecemberMorrissey I. was decidedMorrisseyof
to2012, asked dismissand, the Town the CouncilFebruaryinpetitioners

theThe dismissedpermit.of the add-fill Councilpetitioners’ appealthe
theopinion andSupremein 2012 with the Court“[consistentMarchappeal

ruled thedisputes.” It thatof over water levelauthorityCouncil’s lack
improperlyunderlying permit applicationthat theargumentpetitioners’

in bywas barredimpact proposed project partthe of theomitted wetlands
activityI relative to the water levelfinding Morrisseyin that the Town’sour

interfere with thesubstantially unreasonablynot andof Post Pond did
enjoymentand of their The Council also statedproperty.usepetitioners’

purview... is outside the of both the DESthat “water level determination
because, inthe “absent a referencespecificBureau and Council”Wetlands

1(a)482-A:3, to level the Council does not believechanges[,]’RSA ‘water
the ofauthority. . . RSA over effects water levelDES under 482-Aha[s]

changes.” appealThis followed.
forththe Council’s decision is set in RSAOur standard of review of

(2007), provides:541:13 which

of shall theUpon hearing proof upon partythe the burden be
toseeking aside or of the showanyto set order decision [Council]

unlawful,that the is or and allclearly findingssame unreasonable
itof the fact before shallupon questions properlyall of[Council]

reasonable;lawful and theprimabe deemed to be facie and order
aside exceptor decision from shall not be set or vacatedappealed

satisfied,law, by prepon-for of unless the court is a clearerrors
it, unjustsuch isderance of the evidence before that order or

unreasonable.

interpretationin our law that an of aAlthough “it is well established case
by with administration is entitled toagency chargedstatute the its

deference,” Appealafforded ... is not absolute.” Towndeference“[t]he of
(2012).Seabrook, 635, are still final of the163 N.H. 644 ‘We the arbiterof

in the the asexpressedintent as words of statute consideredlegislature’s
whole, aby interpretationa are not an ofagency’sand we bound statute.”

(citations omitted). aagency’s interpretationWe an of statute deId. review
clearlyif it conflictsagency’s interpretationnovo and “will not defer to an

if it is Id.the ... or incorrect.”express statutory language plainlywith
(citation omitted); Comm’n v. N.H.Greenland Conservation Wetlandscf.
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(2006)Council, 529,N.H. (alleged154 544-45 error “that the wetlands
council aapplied deferential rather than de novo standard of to thereview

legal regarding scope authority-wetlands bureau’s conclusion” DES’s of
chapterunder RSA 482-A “would been . . .have corrected when the

superior correctlycourt the de novo of review theapplied standard to
determinations”).council’s legalwetlands

and,language itself,We first look to the of if possible,the statute
construe language according plain ordinary meaning.that to its and

(2006).Victoria, 664,v. N.H.DaimlerChrysler Corp. 153 666 theWhen
face,alanguage of statute is clear on its subjectits is not tomeaning
Dalton, 75, (2005).v.Hydromodification. Dalton Town 153 N.H. 78 Weof

will legislature mightneither consider what the norhave said add words
Furthermore,that it did not see fit to include. Id. interpretwe instatutes

the ofcontext the overall instatutory scheme and not isolation.
DaimlerChrysler N.H. at OurCorp., goal apply153 666. is to instatutes
light legislature’s them,of the in lightintent and inenacting of the policy
sought to be advanced the entireby statutory scheme. Carlisle v. Frisbie

(2005).762,Mem. 152Hosp., N.H. 773
On theappeal, petitioners argue that the erroneouslyCouncil deter-

mined that Morrissey precludedI challengetheir to the issuance theof
add-fill thatpermit. They argue their is notappeal by judicatabarred res
or estoppelcollateral it abecause advances different cause of action from
that in their inpetition Morrissey I. Town respondsThe that there nois
meaningful distinction between the two actions.

“The doctrine of judicata preventsres the fromparties relitigating
actuallymatters litigated and matters that could litigatedhave been in the

State, (1985)first Morgenroth 266,action.” & Assoc’s v. 126 N.H. 269
omitted).(quotation (1)The doctrine if threeapplies elements are met: the

(2)parties another;are the same or in privity with one the same ofcause
instances; (3)action was before the court in both and firstthe action ended

(2010).with a judgment 160, 164final on Gray Kelly,the merits. v. 161N.H.
We recover,have defined the term “cause of rightaction” as “the to
regardless of the theory recovery.” McNair, 343, 353of v. 151McNair N.H.
(2004) omitted).(quotations It “refers to all theories on which relief could
be on theclaimed basis of the factual in question.”transaction v.Aubert

(1987)Aubert, 422, omitted).129 N.H. (quotation426 and brackets
We judicatafind that res does not apply here our inbecause decision

I notMorrissey did result in a final onjudgment Morrisseythe merits. In
I, petitionersthe asought writ of mandamus from courtthe trial that DES

482-A[,] Act[,]’“violated byRSA ‘The Wetlands classifying the Town of
Lyme’s toplan reduce the water level in the Post EcologicalPond Area as



I, N.H. 784.162 atpermit.” Morrisseynot arequirewhich doesa project
permitsissuenot to[DES]the trial court “to orderaskedpetitionersThe

Wetlands, requireto theClayor of Brookdredging filling [and]allowthat
Ecologicalof the Post Pondto the water levelto obtain a lowerpermitTown

and, appeal,on themandamus reliefThe trial court deniedArea.”
afor a writ of mandamus astheirinterpret requestasked us topetitioners

in theupon paragraphsWe focused twodeclaratory judgment.forrequest
aobtain permitthat must the Town toalleged requirethat DESpetition

Administra-relynot Newupon Hampshire482-A andchapterunder RSA
theRule, provision that allows303.05(j), regulatorythetive Env-Wt

interpreta Id. We topermit.of dam without declineda beaverremoval
notingrequest declaratory judgment,a foradvancingthese asparagraphs

for relief. Id. atan mandamusthey merely ill-pleaded requestthat were
Town’s to theThe that the actions relativearguedalsopetitioners784-85.

unlawfulprivate takinga nuisance andlevel of Post Pond constitutedwater
theirenjoyment property.ofpetitioners’interfered with thetheybecause

1,162 at the trial court’s dismissal of theMorrissey N.H. 780.We affirmed
unlawful theirtakingfor nuisance and becauseprivateclaimspetitioners’

activityof that the Town’s substan-demonstratingshortallegations “f[e]ll
enjoymentwith the use and of theirunreasonablyand interferedtially

omitted).and(quotationId. at 782-83 bracketsproperty.”
thearguethe that DES issuedappeal, petitionersIn their current

of thethe wetlandspermit considering impact projectwithout totaladd-fill
the petitioners,topermit application. Accordingin the add-fillproposed

applicationanupon segmentedpermit impermissiblyDES issued the based
water of Post Pond andlowering“the Town’s of the levelseparatedthat

fill tofrom “the Town’s addition of raise theproposedassociated wetlands”
haveThey argueof the fields.” that DES should consideredlevel recreation

improveto theapplication“the Town’stogetherthe two issues because
water ...by fill to raise the fields above the tableaddingrecreation fields

levelto lower water of PostPolicyand the Town’srevision of its Water the
Thesingle argueand of a thusparcel project.” petitionersPond... are part

consideringadd-fill a“onlythe permit improperlythat DES issued after
ofimpacts proposed project.”ofportion [the]the

action aapply soughtRes does not here because the firstjudicata
of that did not issue.writ mandamus

acompelused official topublicA writ of mandamus is to
perform,that the has refused toa ministerial act officialperform

performeda official’sact that waspublicor to vacate the result of
discretion,will, in its issue aor in bad faith. This courtarbitrarily
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anonly petitioner apparentwrit of mandamus where the has right
to no remedythe relief and other willrequested fully and
adequately afford relief.

(citation(2001) omitted).Healthcare, 683,Petition CIGNA 146 N.H. 687of
an is given“When official discretion to decide resolve anhow to issue before

him, issue,a order him to themay requiremandamus address but it cannot
require a result.”particular Rockhouse Mt. Owners v.Property Assoc.

(1986).593, 602Town 127N.H.Conway, is thatAlthough “[i]t well settledof
judicatathe doctrine of res is to inapplicable judgments mandamus and

prohibition proceedings,”

is axiomatic that will[i]t the doctrine not operate unless the
merits,judgment was rendered theupon and in several cases the

judicatacourts have declined res effect to judgments denying a
writ of mandamus ... the judgmentwhere was not rendered upon
the the application.merits of

Annotation, orJudgment Granting Denying orWrit Mandamusof
(1968).Judicata, 206,Prohibition as Res 21 A.L.R. 3d 213

I,In Morrissey we did not address the of the petitioners’merits
mandamus,request for leaving intact the trial rulingcourt’s that the

toorequest generalwas both too specificand to permit mandamus relief
ie.,Because the did obtainpetitioners merits,not a on theruling a

determination to obligationas DES’s to theregulate activityTown’s
Pond,relative to the water level of Post their inpetition I doesMorrissey

not bar their present appeal.

The nextTown invokes the doctrine of collateral estoppel, which
“bars a party to a fromprior action... issue orrelitigating any actuallyfact
litigated in Seabrook,and determined the action.”prior TownAppeal of of

added).omitted,(quotation163 N.H. at 654 emphasis

circumstances,Under certain collateral estoppel may preclude
the ofrelitigation by anfindings made administrative board when:
(1) (2)subject action;the toissue is identical inestoppel each the

(3)merits;first finallyaction resolved the onissue the the party to
be estopped appeared in the first action in privityor was with

(4)did;someone partywho the to be had a fullestopped and fair
(5)issue;opportunity litigateto findingthe and the at issue was

essential to the first judgment.

(2011).Kalar, 314,Petition 162 N.H. 320-21of
The Town that aargues precludedthis is trialappeal by finding by the

that in IMorrisseycourt we mentioned when addressing the merits of the
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I, that trialMorrissey we noted “thenuisance claim. Inprivatepetitioners’
the atobligated pondto maintainlegallyfound that the Town is notcourt

mark; thenor do the havepetitionersnatural low-watera level above the
mark.”the natural low-waterhave maintained aboveright pondto the

omitted). Town1, 162 and brackets The(quotationsN.H. at 781Morrissey
that, have nopetitioners propertythe that thefindingbecause ofargues

Pond, make a ofthey showingin of cannotthe water level Postrights
(2001). RSA482-A.T1,II,RSA482-A.T1, II Pursuant toinfringement under

theinfringeto or fill shall if it shall ondredge grantedbepermit“[n]o
ofunreasonably enjoymentthe value orrights propertyor affectproperty

abutting owners.”of

on theargument prongThe collateral fails firstestoppelTown’s
tolegally obligatedof whether Town is maintainquestionbecause the the

ina level is not at issuelevel of Post Pond above or below certainthe water
Rather, isthe before us whether DESappeal. question properlythis

Town’s relative to the water in theactivityto consider the leveldeclined
permit. Theactivity requirebecause the did not itself a wetlandspond

on theargument prong: finding uponalso fails the fifth the whichTown’s
judgmentthe in I. WeMorrisseyTown relies was far from essential to

in rejection petitioners’ privateit and our of thepassingmentioned rested
at 782.altogether grounds.nuisance claim different See id.upon

the appeal. petitioners arguetherefore to the merits of TheproceedWe
lacks overregulatory authoritythe Council in that DESfindingthat erred

in petitionerslevel Pond. Theactivity loweringthe Town’s of the water Post
that construction of beaver and removal of beaverpipescontend the Town’s

482-A:3, 1(a), whichtriggers authority prohibitsunder RSAdams DES’s
any... in . . . of theanyor structures waters“remov[al] of]construction

byfrom theAccording petitioners,state without a topermit [DES].”
level,changeslacks over in the water DESconcluding authoritythat DES

statute, land that“loophole” whereby “anya in the wetlands ownercreated
... without a and fillobtaining dredgewishes to drain wetlands could do so

purposea in water as the of thesimply by claiming change levelpermit
excavation.”proposed

is andprotect preserveThe of the wetlands statute topurpose
(2001). titlegoodfor and welfare. RSA 482-A:lpublic “[T]hewetlands the

it to482-A that the intendedchapter strongly legislatureof indicates
bythe caused and -withindredging fillingwetlands ... from effectsprotect

Comm’n, at154 N.H. 534. Thetheir boundaries.” Greenland Conservation
482-A:3, wetlandsprovision, RSA effectuates the statute’spermitting

Id. atpurpose. 535.
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Townruling permitting authorityIn that it lacked over the changing
Pond,in ofuponthe water level Post the Council relied the absence “water

1(a)changes” 482-A:3,from the listed in arequiringlevel activities RSA
Indeed, ispermit. permitting authorityDES’s limited to the activities

1(a).482-A:3,inenumerated RSA

permitsis authorized to for certaingrantDES enumerated
banks, flats,construction activities in or swampson marshes and

adjacentin and to state not to grantwaters. DES is authorized
dredge and fill for inpermits construction activities not listed the

anywherestatute or conducted other than the listed inplaces the
482-A:3, I,inpermittingstatute. The process described RSA is

way legislaturethe the has determined that DES carryshall out
inpurposesthe described 482-A:l.RSA

(citations omitted).Id.
administrative aDES’s rules set forth of thatnumber criteria DES must

1(a).evaluating 482-A-.3,consider when a permit application under RSA
Rules,N.H. ADMIN. that,Env-Wt 302.02. One criterion “for any majoris

project,or minor applicantthe shall by plandemonstrate and example”
that applicantthe has a ofconsidered number factors “in the project’s

indesign assessing impactthe of the proposed project to areas and
RULES,environments under jurisdiction.”[DES’s] N.H. Admin. Env-Wt

302.04. These factors include relationship of the proposed“[t]he wetlands
to be impacted relative to nearby wetlands and surface waters” and “[t]he
impact of the proposed project on the values and offunctions the total

Rules,complex.” 302.04(a)(4),wetland or wetland N.H. Admin. Env-Wt
(17).

rules,Pursuant to DES’s administrative to obtain a permit under
—482-A:3, 1(a),RSA the mustapplicant demonstrate and consequently,

—DES cannot decline to address the total ofimpactwetlands the proposed
(17).Rules,project. 302.04(a)(4), If,See N.H. Admin. Env-Wt when

thisassessing impact, DES could consider itselfonly activity requiresthat
a itspermit, regulatory authority severelywould be curtailed and the

ofpurpose the wetlands statute ill-served. a readingSuch would also
most,nullify many, if ofeffectively not the andcomplex multifaceted factors

1(a)482-A:3,listed in Rule For302.04. RSAexample, does not authorize
DES to issue a forpermit upon “on,a project based its impact public
commerce, Nevertheless,navigation and recreation.” applicantan must
show, consider,and DES cannot decline to any impact evaluatingsuch when
a project proposal that permitting authorityfalls within its under RSA

Rules, 302.04(a)(8).482-A:3. See N.H. Admin. Env-Wt We will not
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way significanta as arule in such to renderan administrativeinterpret
(2008).Murdock, 732, 736it See 156N.H.portion meaningless. Appealof of

that, specificthe “absent a referencepositiontook overbroadThe Council
”482-A:3,1(a) the and Councilchanges,’in to level Bureau do‘waterRSA

over the of water level“authoritynot under RSA 482-A effectshave
inresult aactivity permitting authority mayAn within DES’schanges.”

levels, considernecessarilyin and would have to thewater DESchange
ofimpactof the total thechanges” part“effects of water level as wetlands

ofFor installation which alsopermitted activity. example, pipes,the beaver
levels,in water is within DES’schanges undisputedly permittingresults in

2006, Town a 482-A:3to installpermitin the obtained under RSAauthority:
that “willoperating pipea and the Bureau noted the beaverpipe,beaver

impact on the water levels of the pond.”

theyBureau and Council when declined to consider theThe erred
in practice,of level Thislowering pond.Town’s the water thepractice

the permit application,omitted from Town’s add-fill constitutedalthough
onbearing impact.to add fill and had a its total wetlandspart projectof the

a in “for ofpolicy purposesThe Town new water release 2008adopted
to lower in Post Pond.” The Townadmits thatbreaching the dams the water

feet,in andmaintainingthe level Post Pond at two thepolicy of the water
level,to to expandof dams maintain that water “was donebreaching beaver

Town’simprovements playingthe beach and reduce the cost of to thetown
fields,to Town athletic“improve existing facilityfields.” In order recreation

beach,”picnic appliedthe area and to retain on the the Townplacedsand
to a Town hadpermit. permit,DES for the add-fill To obtain such the to
describe, consider,the Bureau the total ofimpactand had to wetlands the

record, however,proposed Based the the Town’sproject. upon activity
that, best,to level in Pond had a atimpactrelative the water Post wetlands

and,thebywas not sufficient information for Bureau to evaluatesupported
worst,at was detrimental.

applicationBureau considered the at the samepermitThe add-fill time
two it heldapplication pipes:as the after-the-fact to retain beaver one

Moreover, the Bureau that the after-hearing applications.on both noted
directly to aapplication “appearfs] larger pendingthe-fact to be connected

havingIt theapplication.” permit application,denied after-the-fact found
Atunnecessarythat of wetlands.”project“the will cause destruction the

time, permit based inapproved application,same the Bureau the add-fill
“that the with thepart finding proposalon a alternative leastth[e] [wa]s

jurisdiction”to areas and environments under andimpact [DES’s]adverse
that in water or level shall occur as a result of thischanges quality“[n]o

it merelythe Bureau clarified thatproject.” petitioners appealed,When the



(orno or occur’changes qualityfound “that in water level ‘shall were
authorized) added.)project.” (Emphasisas a result thisof We conclude
that, declining toby loweringconsider the Town’s of the water level in Post

issuing permit,Pond the the towhen add-fill Bureau failed consider the
total wetlands of theimpact proposed project.

with thatdisagree properlyWe the Town the Council declined to consider
limitedactivitythe Town’s relative to Post Pond isauthoritybecause DES’s

to the inactivities listed RSA 482-A:3and because the water level dropped
as a becomingresult of beaver dams abandoned and derelict rather than
“any withinactivity the of RSA if the inscope 482-A:3.”Even water level

pond droppedthe as a of dam than anyresult abandonment rather action
Town,by practice level,taken the the Town’s of lowering togetherthe water

with, or notwithstanding, activity, partbeaver was of impactthe wetlands
of projectthe to add fill to the recreation fields: the Bureau notcould
decline to it.consider

that,as petitioners argueInsofar the when considering the add-fill
permit application, requiredthe Bureau and Council should have the Town
to obtain separate permitswetlands to remove damsbeaver and install

rejectbeaver wepipes, argument.this The Town did for aapply permit to
install a inpipebeaver 2006 and to retain two inbeaver 2009.pipes These
applications dams,are not us. As for any argumentbefore beaver that the
Town procuredshould have a inpermitwetlands order to remove these

not preserved.structures has been The topetitioners failed raise it in their
Council,appeal 482-A:10,to the RSAsee IV-a (“Only groundsthose set

forth in council.”),the notice of shallappeal bybe considered inthe and
reconsideration,their motion for 531,see Appeal Coffey, 144 N.H. 533of

(1999) (“Issues not raised in the rehearingmotion for cannot be onraised
appeal.”).

The petitioners argued before the and argue appealCouncil on that the
Bureau improperly upon Hampshire Rule,relied New Administrative

303.05(j), a provisionEnv-Wt that allows the removal of a beaver dam
circumstances,without a in certainpermit when the Bureau concluded that

“DES wetlands haveregulations abilityno to control the water level in Post
In decliningPond.” to level,consider the Town’s oflowering the water the

Bureau predominantlyrelied upon perceivedwhat it to be its statutory
authority under RSA 482-A:3. It merely noted that dams may“beaver be
removed and their impoundments released without a wetlands permit
pursuant 303.05(j),”to and on appeal,[Rule] the Council expressly stated
that regulationthis was not the basis rulings.for the Bureau’s The record
supports this conclusion. We therefore need not the petitioners’address

(1)arguments unlawfullythat: the Bureau acted unreasonablyand itwhen
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(2) that303.05(j); erred when it found theRule the Counciluponrelied
(3) facially invalid303.05(j)Rule isargument;this andpetitioners waived

(2011).RSA 210:9it conflictswithbecause

Townnot whether the isthat this does addressopinionnoteWe
dams, authoritythat, claimed the beaver it has theas the owner ofcorrect

mark.of at or above the natural lowwaterto water level Post Pondset the
authority, toany, regulateif themunicipality’sThe of a and DES’sscope

is notpipesofbeaver dams and beavergreat pond bywater of a meanslevel
whether,Rather, us is when DESus. the issue beforesquarely before

an that falls within theapplication involving activitya permitevaluates
fill), a relatedmayit decline to considerscope (addingof RSA 482-A:3

levels) may permititself not a wetlands(setting requirewater thatactivity
of Weimpact proposed project.a on the total wetlands thebearingbut has

thewe need not address Town’snegative. Accordingly,answer in the
toauthority regulateif RSA DES theargument grantedthat “even 482-A:3

the Townlevels,”the record the conclusion thatsupports “permittingwater
ofto a water level 2.0 feet would be reasonable.”maintain

1(a)482-A:3, and did notmisinterpretedBecause the Bureau RSA
total wetlands of the we vacate andimpact proposed project,consider the

opinion.the Council for further consistent with thisproceedingsremand to

and remanded.Vacated

LynnHicks, Conboy, Bassett, JJ., concurred.and
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