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should not be terminated. The trial court was presented conflictingwith
necessityabout the oftestimony continuing guardianship.the Dr.

Rohrbaugh awardingconcluded that sole toparenting responsibilities the
petitioner “extremelywould be detrimental” to the children because of
ongoing by GAL,sexual abuse Raven herof mother and half-sister. The
however, gradually terminating guardianshiprecommended the so that the

may bechildren “eased into the with therelationship” petitioner. Even the
widely.witnesses’ basic observations varied During an interview with

Raven, Dr. Rohrbaugh of,observed her and thatconcluded she was afraid
at,angry contrast,and with Byuncomfortable the petitioner. when the

GAL observed the with petitioner,children the he concluded that both
very“children were comfortable Mom.”being with We therefore cannot

conclude that a that thefinding guardianship should be continued was
arequired Co.,as matter of law. v.Lampesis Travelers Ins. 101 N.H.Cf.

(1958).323, 330

Vacated and remanded.

Dalianis, C.J., HICKS, BASSETT,and JJ.,CONBOYand concurred.
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(KeriannMacMahon, RomanDrummond Woodsum & of Portsmouth
and for theorally), petitioner.on the brief

(ChristineGordon, PA, on the andCraig& of Dover M. briefShaheen
for theorally), respondent.

HICKS, Deyeso,The an of theappealsJ. Christina M. orderpetitioner,
J.) petition declaratoryher for aSuperior (McHugh, denyingCourt

relief, ininjunctive awarding summary judgmentand and favorjudgment
Cavadi,R. sale ofrespondent, permitting Deyeso’sof the Jules the forced

and remand.home. We reverse

I

following parties’ jointare drawn from the statement of factsThe facts
supported by Deyeso Stephenor are the record. and Barnes have three

istogether Deyeso currentlychildren but never married. married to Keith
Walsh, in purchasedwhom lives Stratham at a that she inwith she home

(the Injudgment against1997 Cavadi holds a 1991 Barnes.Property).
2004, action, see, e.g.,in a common-law reach andSeptember apply

(Mass.Blumenthal, 244, 1939),v. 21Blumenthal N.E.2d 246-47 he sued
court,Deyeso allegingand in a Massachusetts trial that BarnesBarnes

held in in andpaid Deyeso’sfor certain real estate name Massachusetts
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2009,Hampshire, including Property.New the In October a Massachusetts
court that had ansuperior equitable Propertyfound Barnes interest in the
$94,854,at equitablethus to an theentitling Propertyvalued Cavadi lien on

in amount. Deyeso dispute finding.that does not that The fair market value
$498,500. it,Property mortgages totalingof the is Two encumber the first

Bank,$144,808.84 byheld andPiscataqua Savings totalingthe second
$281,317.75held Bank.by People’s United Cavadi does not contend that

overpriority mortgages.Barnes’s interest takes the After foraccounting
equity $72,373.41.the in the ismortgages, remaining Propertythe value

Deyeso appealed the Massachusetts trial tocourt’s decision the Massa-
Court,Supremechusetts which ofupheld portionJudicial the the trial

declaring $94,854.order in-court’s Barnes’s interest the to beProperty
anCavadi then obtained order in allowing publicMassachusetts a auction

of Propertythe to recover the amount of Barnes’s interest.
2011,Deyeso this action in insuperiorinstituted court June aseeking

declaratory judgment injunctiveand relief to fromprevent forcingCavadi
the sale of her home. She thatclaimed both she and her husband were

to protection 2012), which,entitled homestead under RSA 480:1 (Supp.
given prior mortgages,the inwould leave no forequity Cavadi the event of
a sale. parties agreeforced The that not atrightshomestead were inissue

J.)2011,the litigation. July (Smukler,Massachusetts In the Trial Court
relief,Deyeso temporaryawarded enjoining Cavadi from theconducting

auction ordered theby Massachusetts trial court. Cavadi counter-sued and
2012,both forparties summary judgment.moved In February the Trial

J.) that,Court ruled in of(McHugh, Deyeso,favor concluding although her
husband cannot claim protectionthe homestead due lackto his of owner-

hership, homestead interest prevails equitableover Cavadi’s lien. Cavadi
reconsideration,then moved for arguing that the court not“did inengage

any analysis or equitablediscussion on the he onissues” raised summary
judgment, which he contended were to “negatesufficient the homestead

inprotection objected,this case.” Deyeso the trial court grantedbut
motion, that,concluding upon reconsideration,Cavadi’s Deyeso’s “conduct

in and, therefore,case tothis amounts fraudulent permitsbehavior” the
court to use “its toequitable powers negate exemption.”[her] homestead
Deyeso appeals.

II

Deyeso argues that the trial court in concludingerred that she was not
toentitled the exemptionhomestead under 480:1.RSA She contends that

the combined of the mortgages $100,000value two on her home herand
itself,homestead valueexemption exceeds the of the home leaving nothing
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thearguesalso thata sale to Sheproceed.to collectwere forcedfor Cavadi
to theis not invokethat her husband entitledconcludingintrial court erred

protection.homestead
arithmetic, that thebut contendsDeyeso’schallengedoes notCavadi

thenot entitled to homesteadDeyesoruled that wastrial court properly
(1) to aequitable powers defeat“maya trial court exercisebecause:right

(2) offindingthe trial court’ssupportsthe recordright”;valid homestead
(3)conduct; unjustofequitable principlesand theegregiousfraud and/or

hands,enrichment, Deyeso’sdefeat homesteadpariand in delictounclean
entiretyis in itsDeyeso’s actionarguenot that barredclaim. Cavadi does

contend, however, that the Massa-judicata He doesprinciples.under res
its of on thefindings, including findingtrial fraudchusetts court’s factual

effect. He also thatDeyeso, preclusive arguesand havepart of Barnes
he has noprotectionnot entitled to homestead becauseDeyeso’s husband is

in theownership Property.interest
rests in the sound discretionequitableof reliefpropriety awardingThe

itcourt, court’s order unless constitutesupholdof trial and we will thethe
Co.,v.Ameriquest Mortgagean exercise of discretion. Chaseunsustainable

(2007).19, 24 statute,of aapplicationThe and suchinterpretation155 N.H.
law,480:1,however, of which we review de novo.presents questionaas RSA

(2005).70,See, 72Chesterfield,v. Town 153 N.H.e.g., Town Hinsdale ofof
law to factstrial court’s of the theapplicationWe also review de novo the

v.Concord Mut. Ins. Co. Green & Co.summary judgment ruling.in its Gen.
(2010).690, 692 “All in thepresentedDev. 160 evidenceBldg. Corp.,& N.H.

therefrom,record, any reasonablyas well drawn must beas inferences
summaryin thelight party opposingthe most favorable toconsidered

omitted). “If ofour review that evidence disclosesjudgment.” (quotationId.
and is tomoving partyof material fact if the entitledgenuineno issue

law, ofgrant summaryas of then we affirm thejudgment a matter will
omitted).(quotationId.judgment.”

$100,000that is to worth oí“[e]very person480:1 entitledprovidesRSA
homestead, therein, aor or her interest as homestead.”his or her of his
(2001) operationthe of the homesteadexceptions480:4 lists four toRSA

(1) taxes”; (2) of of“the enforcement liensright: “the collection of
construction,for in the orrepairothers debts createdmechanics and

(3)homestead”; whichmortgagesofof the “the enforcementimprovement
(4)law”; oflevyto and “the executionsaccordingmade a thereonchargeare

in chapter.”as thisprovided

to to andis secure debtorsexemptionThe of the homesteadpurpose
Bader,v. 154N.H.of the homestead roof. Stewarttheir families the shelter

(2006). destitution,family and...75, exemption the from“proteet[s]88 The
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from 40society danger becoming paupers.”the of its citizens Am.protects]
(2008).1,§2d at It “promote[s] stabilityJUE. Homestead 381-82 also the

by property ownership indepen­welfare of the state encouragingand and
4, (footnotes omitted);at§dence on the of the citizen.” Id. 385 seepart

Comment, 1023, 1030-31Laws,ExemptionState Homestead 46 Yale L.J.
(1937) (“Another aim undoubtedlyof these laws was to andprotect
encourage onlynot a to andownership, diligence highhome as stimulus
morals, as a of the inenlistingbut also means individual’s self-interest the
preservation rights promotionof established and in the of general pros­

nature,Statutory inperity.”). protectionshomestead are remedial and to
public policy objective “universallyeffectuate their are held ... to be

construed[;]liberally . . . toeverything is be done in of theadvancement
remedy that be given consistently anycan with construction that can be put

Leeds, 253, 276(1871); Dearborn,it.” v. N.H.upon Barney 51 see Buxton v.
(1865)(“[T]he43,46 N.H. 44 statute should have a liberal tointerpretation

law,accomplish object leave,the of the which was to for the upholding and
of asupport family, propertya notthey exceedingdebtor’s where lived [the

value,in thatspecified exempted levyamount] should be from and
debts.”).attachment for his

not anyCavadi does contend that of the RSA exceptions applies480:4 to
Rather,Deyeso’sdefeat claim. he uponhomestead relies our indecision

to that“general statutoryChase assert a rule where the toexemptions the
homestead act not a courtapply, may applydo toequity principles defeat

court,the homestead if circumstances warrant.” The part,trial for its
equitable are,reasoned that “the issues in althoughraised” this case not

factually analogous, as ascompelling those raised in Chase.
observes, however,DeyesoAs in we equitableChase invoked principles

beyondto reach the literal language of the homestead exceptions because
had egregiousthere been “fraud and conduct” in obtaining the funds used

Chase,to refinance (notingthe homestead. 155 N.H. at 26 that forgery had
loan).usedbeen to obtain mortgage egregiousNo such fraud or conduct is

here:present notwithstanding allegations,Cavadi’s there is no evidence in
the record that Barnes wrongfully obtained the funds inused to invest
Deyeso’s home.

America, Hill,Instructive is the court’s decision in Havoco Ltd. v. 790of
(Fla. 2001),2d case,So. 1018 a in Incase we discussed thatChase. Havoeo

19,1990,obtained a millionjudgment against Hill on arisingDecember$15
Havoco,out of Hill’s efforts to aeliminate Havoeo from contract. So.790 2d

at 1019. Hill purchased 30,a homestead onproperty December and the
judgment Januarybecame enforceable on 2. Hill filedId. later for
bankruptcy claimed aprotection propertyand the as exempthomestead

byfrom collection atHavoco. Id. 1019-20.The Eleventh Circuit Court of
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Court:Supremeto the Floridafollowing questionthecertifiedAppeals
a FloridaX, exemptthe ConstitutionArticle Section 4 of Florida“Does

non-exempthomestead, acquired usingthe the homesteadwhere debtor
credi-defraudingorhindering, delaying,ofspecificthe intentfunds with

in whichprecedentsof theat 1019. an extensive reviewtors ... ?” Id. After
protection,the homesteadliens to defeatequitablecourts allowedFlorida

atthat in the affirmative. Id.in Havoco questionthe court answered
Florida Court’sSupremewe in Chase that theNotably, opined1021-28.

thebalance between”question properto this theapproach “strikes]
laws, hand, equitableon the andof the homestead one establishedpurposes

Chase,the 155 N.H. at 26.on other.principles
are indistinguishablethe facts this caseall relevant ofpurposes,For

Hill, him andjudgmenta againstfrom those of Havoco. Like Barnes had
Hepurchase exempt property.in the of homesteadnon-exemptused funds

view, in anso, in trial court’s effort to “defraud”did the Massachusetts
Supremenote that the Massachusetts Judicial CourtCavadi. We here

unnecessary in thefinding decidingthe trial court’s of frauddeemed
v.Deyeso,reach action before it. Cavadi 941N.E.2dapplycommon-law and

2011)(Mass. (“Cavadi’s23, claimnonstatutory apply]and[reach37
Thus,a the in thisrequired conveyance.”).no of fraudulent trial courtproof

trial court’slitigation uponshould not have relied the Massachusetts
to in on motionunnecessary findings relating rulingfactual fraud Cavadi’s

for summary judgment.

however, that fromDeyeso accepted moneyEven theassuming,
tothe that he to avoid his debtknowledge sought satisfyingBarnes with

Cavadi, in theprotects480:1 her homestead interest CavadiProperty.RSA
throughdoes not that obtained funds fraud or miscon­allege Barnes the

Rather, that, Havoco,it in non­appearsduct. as did Hill Barnes used
— i.e., subject attachmentmoneyfunds that would otherwise be toexempt

— that,by pay agree DeyesoCavadi to for a homestead. We therefore with
fraud,in in theof a of or other misconductshowing deception,the absence

in,the to invest aprocurement purchase, improveof funds used or
(“Whenhomestead, 2d, 89, 472 money§see 40 Am. atsupraJur.

home,to thefraudulently purchase exemp­obtained is used a homestead
homesteadbuyer.”), statutorytion not a shield for the home theis

— withjudgmentwhen a debtor’s funds are so usedexemption applies even
claims,aavoiding legitimatethe of or creditor’s see Willishinderingintent

(Fla. 2006) (“InInc., 681, 684 essence,Reef, App.v. 921 2d Dist. Ct.Red So.
if thisexemptassets be converted into an homestead evennon-exempt may

creditors.”).hinder,is an to or Adelay,done with actual intent defraud
debtor,funds fundsperson non-exemptwho receives from a and uses such
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in,to or withpurchase, improve knowledgeinvest a homestead the that the
creditor,intends to apaying protecteddebtor avoid the is under this rule

fortiori.

with ofruling comports objectiveOur the homestead statute’s historic
ofprotecting the homes debtors from the claims of unsecured creditors. As

explained by the New Mexico Supreme “[EjxperienceCourt: has taught
in long obligations likelythat the run are more to fulfilled bybe those

bywhose the acommunity protectedconnections with are stabilized
a relatively permanent placeinterest in of than byabode those not so

P.C., (N.M.Mannick, Wakeland, 914,Coppleranchored.” & v. 117P.3d 917
2005) omitted). To our(quotation the extent that means that theruling
claims of deserving may byotherwise creditors defeated or delayedbe

debts,those who seek to avoid their RSA 480:1 expresses legislature’sthe
placeintent of insecurityto the families their homes before the interests

of creditor;unsecured creditors. Cavadi suchjustis an unsecured he has
showingmade no that inengagedBarnes fraud or illegalityother to

procure claim,the used to purchase Deyeso’sfunds homestead. His
therefore, toyield protectionmust the of the homestead law. 40 AM.Cf.

2D, 4,supra §JUR. at 384-86.

thatCavadi contends the trial court’s conclusion with thesquares
application equitableof inprinciples partitionthe of property.real He

(2007 2012)argues that provisionsthe of chapterRSA 547-C Supp.&
(Partition Estate)of Real court“empowerf the trial with equitable] broad
power and discretion to partition and to otherproperty extinguish existing
rights in property,” “preciselywhich is what the trial court did here.” As

above, however,explained equitable mayprinciples be to reachapplied
beyond the literal language exceptionsof the of onlyRSA 480:4 when there

fraud,has been ordeception, other misconduct in the procurement of funds
aspent on homestead.

above,For the reasons rejectstated we also Cavadi’s contention that he
prevails upon unjust enrichment, hands,oftheories unclean or pariin
delicto.

parties dispute husband,The also rulingthe trial court’s that Deyeso’s
who occupies Property it,the but has no ownership interest in is not

$100,000entitled to claim the homestead exemption. Because we conclude
that isDeyeso protected against equitableCavadi’s lien under the home-

statute,stead we decline to address herwhether husband is also so
protected.
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inreasons, trial court erredconclude that theweforegoingFor the
we reverse andAccordingly,judgment to Cavadi.granting summary

opinion.with thisconsistentproceedingsremand for further

and remanded.Reversed

Bassett,C.J., JJ.,ÜALIANIS, concurred.and CONBOY and

Strafford
2012-353No.

HampshireThe NewState of

v.

Allen R. Mercier

11,April 2013Submitted:
14,MayOpinion Issued: 2013


