
61

iflaw, onlymandatedisthat, suppressionwiretappingunder federal
law). the trial court’sAccordingly, we reversethewould violate“disclosure”

order.suppression

in part;Reversed in vacatedpart;
remanded.and

Lynn JJ.,HlCKS, BASSETT,Dalianis, C.J., and concurred.and
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McCormack, onattorney,J.Delaney, attorney general {JohnAMichael
fororally), the State.the brief and

Concord,defender, on theJohnson, ofappellatechiefChristopher M.
for the defendant.orally,andbrief

aBisbee, byconvictionsLynn, defendant, appeals hisBrendanJ. The
1(a) (2007).641:1, On heappeal,RSAperjury.five of Seejury on counts

(1)J.) hisdenyingin:erredSuperior {McHugh,that the Courtargues
(2)insufficient; hisdenyingandto the asmotion dismiss indictments

prosecutor’s closing argument.the Wefollowingfor mistrialarequest
affirm.

2011,In afollowing Januaryfacts.pertinenttheThe record establishes
theagainstCounty grand jury returned seven indictmentsRockingham

perjury.of Four indictmentsseparateseven countschargingdefendant
awhen he testified beforeperjurythat the defendant committedcharged

(1)6, had2009, Ruggierothat: “Kristinjury, or about Marchongrand
(2)Tennessee”; if hadof “he could not remember hethe statenever been to

Airport on MarchRuggiero at the Oaklandup [California]Kristinpicked
(3) Road the20,2008”; duringdid not come to 13 Pinewoodpolice“a officer

(4)2008”; not his cell4, Ruggiero had usedevening of and “KristinMay
4,Maythe of 2008.”Three indict-during eveningto call 679-2225phone

inheperjurythe committed when testifiedchargedments that defendant
09-S-1290-1302,No.Ruggiero,criminal trial of State v. Kristin Docketthe

27,2010,Court, or about that:AprilonRockingham County Superiorin the
(1) at theup Ruggieroif he had Kristinpicked“he could not remember

(2)2008”;20, did not come to 13policeon March “a officerAirportOakland
(3)4, 2008”;of and “he could notduring evening MayPinewood Road the

cell to callKristin used his 679-2225Ruggiero phoneremember if he or had
4,of 2008.”during evening Maythe

indictments,trial, arguingmoved to dismiss theBefore the defendant
(1) inform him ofthey: “fully substantially the-allegationsfailed to andthat

(2)him”; theand to “an element ofagainst allegeaccusations failedand
Heunder oath.”by [defendantof i.e. a statement the[p]erjury,offense
bynot madeallege specificdid statementsasserted that the indictments

The then filed aThe court the motion. defendantsuperiorhim. denied
reconsider, these indictmentsargumentto his that “all ofrepeatingmotion

anythem ‘statement’allegeson their face since none ofare insufficient
the motion. Thethe The court deniedactually bymade [defendant.”

similarlyat was unsuccessful.of the motion trialdefendant’s renewal
theclosing argument,of defendantprosecutor’sAt the conclusion the

hadargued prosecutor improperlyfor mistrial. He that themoved a
theclosing he calledinto the wheninterjected personal opinionhis
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a a The“dirty cop” “mope.”defendant and court denied the defendant’s
explained: problemThe court withonly argu-“[T]hemotion. State’s[the

overly descriptive.” jury guiltyis it’s After the found the defendantment]
counts,acquittedof five counts of and him on the two heperjury remaining

appeal.filed this

I. Sufficiency the Indictmentsof

thatarguesThe defendant first his convictions must be vacated because
the him withcharging perjuryindictments “did not adequately allege an
offense.” He maintains that he did not make the inallegedstatements the
indictments, which, contends,he merely represent a or“summary gist” of

641:1,1(a)his Heprior testimony. argues that because RSA “criminalizes
statements,makingthe of false not the creation of impressions,”false “[a]n

inindictment which summarizes suchtestimony waya as to encompass
different statements is not sufficiently specific.”Citing the Federal Consti-

I, Constitution,tution and Part Article 15 theof State he thatcontends such
specific provide notice,indictments are to“insufficiently fair to assure jury

unanimity, and protect againstto jeopardy.”double
Because the defendant’s raises ofargument questions constitutional law

and ourstatutory interpretation, Marshall,review is de novo. State v. 162
657, (2011).N.H. 661 We first consider the defendant’s argument under the

State and rely uponConstitution federal law to inonly analysis.aid our
Ball, 226, (1983).State v. 124 N.H. 231-33

I,Part Article 15 of the providesState Constitution that “[n]o
subject crime, offense,shall be held to for anyanswer or until the same is

CONST,fully plainly, substantially formally,and and described to him.” N.H.
I,pt. standard,art. 15. “To meet this constitutional an indictment must

inform a ofdefendant the offense with chargedwhich he is with sufficient
to himspecificity enable to prepare for trial and at the same time protect

him from inbeing put jeopardy a second fortime the same offense.”
Marshall, 162 at enoughN.H. 661. “It is not merely to state the crime with
which is being charged;a defendant the indictment must include the
elements of the with allegationsoffense sufficient identifyto the offense in
fact.” “AnId. indictment generally is sufficient if it recites languagethe of

statute;the it byrelevant need not thespecify means which the crime was
oraccomplished other facts that are not essential to the elements of the

Ortiz, (2011)585, omitted).crime.” State v. 162 N.H. 588 (quotation The
question is not whether the indictment could have been more certain and

itcomprehensive, but whether the ofcontains elements the offense and
enough facts to a specificwarn defendant of the charges against him.
Marshall, 162 N.H. at 661-62.
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1(a) any“if ina641:1, person perjurythat commitsprovidesRSA
under ora false statement oathmakes material[h]eproceeding...official

affirmation, the of a material statementor affirms truthor swears
Thus,true.”statement to bemade, and he not believe thedoespreviously

the ofmakingthe criminalizesdefendant that statuteagree with thewe
Settle,v.statements, of See Stateimpressions.not the creation falsefalse

(“In(1990) making thefor the of626, perjury,an indictment132 N.H. 632
the gravamena material fact isconcerning particularassertion under oath

(1983) thatSands, 570, 589 (noting perjurycrime.”); v. 123N.H.of the State
statements). notfalse We areallegedlythequotedindictments defendant’s

however, an forby that indictmentargumentthe defendant’spersuaded,
a totestimony encompassin such asway“which summarizesperjury

sufficiently rejectedhave thisis not Courtsspecific.”different statements
(Mass. 2001)868, 881Allison,v. 751 N.E.2dargument. See Commonwealth

testimonythealthough allegedit defendant’sindictment sufficient(perjury
is no that arequirement“in and effect” “[t]heresubstance because

(quotationa perjurystatement serve as the basis for indictment”particular
1989) (“The(7thomitted)); Yasak, 996, 1002v. 884 F.2d Cir.United States

thethat a indictment or information reiteraterequire perjurylaw does not
ortestimony. It is sufficient if the indictmentperjuredexact words of the

(citation quotationsin andtestimonysuch substance.”providesinformation
1972)454 (Ill.Aud,omitted)); 453, indictment(perjuryv. 288 N.E.2dPeople

allegedit forth statement eitherinsufficient failed to “set the falsebecause
substance”).orverbatim in its

falsethat an indictment for that attributes aperjuryWe conclude
not fail for even theinsufficiency thoughstatement to the defendant does

testimony.therepresents summarya of defendant’salleged statement
perjuriousan of the allegedlyindictment informs the defendantSuch

mayat theprovethat the State must trial. The defendant reviewstatement
testimony and at trial that he did not maketranscripts prior argueof his

ifmay jeopardyHe also the defense of doubleallegedthe statement. raise
him samere-prosecute perjury allegedthe State to for for theseeks

(1987) (“[A]Therrien, 765, 770v. 129 N.H. defendantstatement. StateCf.
may effectively invoke doublecharged specific jeopardywith a offense

knows about theeducate his counsel on whatever heprotection [and]
offense, caninvestigation, preparationso and other trialdiscoverythat
begin.”).

that indictments arearguesTo extent defendant thethe the
therein, wehe make statements containedinsufficient because did not the

(11thCritzer, 306,v. 951 F.2d 307reject this See United Statesargument.
(“There1992) in criminalsummary judgment procedureis no cases.Cir.
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Nor do the rules for a determination of ofprovide pre-trial sufficiency the
evidence____Thesufficiency of a criminal indictment is determined from its

(“Aface.”); Yasak, 884 F.2d at 1001 motion to dismiss is not intended to be
omitted));summary (quotation Parkman,a trial of the v.evidence.” State

(Miss. 2012) (“Unlike378,3d106 So. 381 Ct. civilApp. proceedings, there
cases.”).is no insummary-judgment procedure criminal In evaluating the

indictment,sufficiency perjuryof a the trial comparecourt need not the
perjurious statementallegedly prior testimony.with the defendant’s Cf.

(Me. 2013)1286, 1289 (“AnState v. 60A.3dStrong, subjectindictment is to
for todismissal failure state an offense whenonly allegedthe facts on its

fail to an (quotationface make out offense the State.” andagainst brackets
omitted)). Whether the defendant allegedmade the statements in the
indictments issue of thatproofraises an is distinct from the indictments’
sufficiency.The have argueddefendant could that a fatal variance existed
between the indictments and the evidence offered at trial. See State v.

152, 154(1965).Keegan, 106N.H. He did however,not make this argument,
and therefore notwe need address it.

also thatdisagreeWe the indictments returned against the defendant
are theyinsufficient because do not allow him “to juryassure unanimity.”

argument upon faultyThis rests the thatpremise sufficiencythe of an
depends partindictment in on ability jury unanimity.”its “to assure As we

held,consistently sufficiencyhave the of an indictment is measured against
the abilitydefendant’s to for trial“prepare and avoid double jeopardy.”
Ortiz, 162 N.H. at 588.

supportIn of argument,his the defendant relies solely upon State v.
(1993).Greene, Greene,137 N.H. 126 In a complaint for misdemeanor

assaultsimple that thecharged defendant “did causeknowingly unprivi-
leged physical contact” with a police officer when she “punch[ed] the

in the inface with her fist and the[officer] torso with her fist and did further
omitted).kick him body.” Greene,about the (quotation137 N.H at 127 At

trial, trialthe court failed to jury agreeinstruct the that it had to “to the
predicatefactual constituting the element of unprivileged physical contact.”

Id. at 131.We reversed. We that predicatesheld discrete factual“[w]here
can provide findingalternative bases for an ofelement the offense to have

established,been a defendant is to jury unanimityentitled as to the factual
predicate asupporting finding of Id. at 129.guilt.”

Contrary to argument,the defendant’s Greene does not stand for the
proposition that ansufficiencythe of indictment depends upon the defen-

ability jury Greene,dant’s “to Inunanimity.”assure the defendant did not
document,thechallenge sufficiency chargingof the notand we did address

Rather,the issue. we held that the trial court’s jury instruction was in
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131.unanimity.to Id. atright juryit theviolated defendant’serror because
instructions.Here, object jurynot to the court’sthe defendant did

greateraffords defendant noConstitution theBecause the Federal
an than the Statesufficiencyto the of indictmentwithprotection respect

Constitution.Constitution, result under the Federalwe reach the same
87, (1974),States, 117-18 with418 U.S.v. UnitedCompare Hamling

Marshall, 162 N.H. at 661.*

II. Closing Argument

in hisdenyingthe trial court erredarguesdefendant next thatThe
argument,in twiceprosecutor, closinga the hismotion for mistrial after

him a He“mope.”to as“dirtythe defendant a and referredcop”called
securely withinplace argumentthat the “failed to hisprosecutorcontends

at trial” and “crossed the lineframework of the evidence presentedthe
to andlegitimate advocacy illegitimate appeal passionfrom anseparating

“dirty juryto thecop” suggestedHe that theprejudice.” argues epithet
negative beyondthat the defendant “has characteristics those associated

jury“a risk that theallegedwith his commission of the createdperjuries,”
basis,”on communicated to theimproper improperlyconvict an andwould

* Marshall, argued underlying his wasIn the that the indictment convictiondefendant
I, Fifthinsufficient under Part Article 15 of Constitution and the and Fourteenththe State

Marshall, allegedto the 162 N.H. at 661. He thatAmendments Federal Constitution.
process grand“implicatefd] rights ain the indictment his constitutional to due anddeficiencies

charged (quotationjury allegesthat all of the of the offense.” Id. andindictment elements
omitted). onlyargument Id. Webrackets We addressed his under the State Constitution.

Juryargumentdeclined to address under the Federad Constitution because “the Grandhis
Amendment,incorporatedof the Fifth has not into the FourteenthClause Amendment been
correct,and, thus, applynot to the This of the law anddoes states.” Id. statement is

would not affectedconsideration of the defendant’s claim under the Federal Constitution have
greater protectionour as the affords a defendant no withdecision Federal Constitution

clear, however,respect sufficiencyto the of an indictment. Tobe a criminal defendant’s federal
adequateright provides chargedthean indictment that notice of offenseconstitutional to

applies through of the Coleto the states the Due Process Clause Fourteenth Amendment. See
(“No(1948)Arkansas, 196, procedural process clearlyprinciplev. 333 U.S. 201 of due is more

specific charge, a to heard of thethan that notice of the and chance be in a trialestablished
desired,by among rights everycharge,that if the of accusedissues raised are constitutional
courts, federal.”);proceeding ex v.in a criminal in all or States rel. Ballardstate United

(“Because(7th 1983)656,Bengston, requirement a702 F.2d Cir. the constitutional of660
states,grand jury sufficiencyapplicable the theindictment is not to the the issue of of

However,largely validity subjectan tois one of state law. the of indictment isindictment
(citationguarantees process.”against general fourteenth amendment of duemeasurement

(W.D.N.Y.2003) (“Asomitted)); Moscicki, 478, applicableSupp.253 F. 486 toChandler v. 2d
states, interpretedprocess generally has been asthe Amendment’s clausethe Fourteenth due

charges against (quotationhim.”requiring that a to notice of the anddefendant is entitled fair
omitted)). confusion,any challengesAccordingly, a defendant thebrackets lest there be where

Constitution,sufficiency courts theof an under the our state must addressindictment Federal
(2008).Lamarche, 337,v. N.H.claim. See State 157 341
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the ajury prosecutor’s “personal opinion ‘dirtythe that defendant was
” to ofcóp.’ argument whyHe makes no as the use the termprosecutor’s

was or“mope” improper prejudicial.

“In examining prosecutorial duringclaims of misconduct closing
we the task of aargument, balancing prosecutor’sface delicate broad

argumentto fashion the alicense with need to ensure that defendant’s
272,rights process.”are not in v. 153N.H.compromised Mussey,the State

(2006) omitted).(quotation prosecutor may280 draw“[A] reasonable
inferences from facts has inproven great closing argumentthe and latitude
to juryboth summarize and discuss the evidence to the topresented and

to ofurge guiltthem draw inferences from the evidence.” State v.
(2011)Demond-Surace, 17, omitted).N.H. At(quotation162 26 the same

time, may not toprosecutors “profess jury personal opinionsthe their toas
accused,”credibilitythe of a or of v.guilt Bujnowski,witness the the State

1, (1987),4130 and must be pleas passionN.H. “there limits to of andpure
must againstthere be restraints blatant toappeals prejudice.”bias and

(1997)Co., 579,v. HondaLeBlanc American Motor 141 N.H. (quota­582
omitted).tion remedy“Mistrial is ifproper onlythe the evidence or

of iscomplained merely improper,comment not but is so prejudicial that it
an injusticeconstitutes thatirreparable jurycannot be cured instruc­by

532, (2012).tions.” v. 163Willey,State N.H. 538 “We will overturnnot the
trial on acourt’s decision whether mistrial or other remedial action is
necessary absent an unsustainable exercise of discretion.” v.State Guay,

(2011)375, omitted).162 N.H. 378 (quotation
In closing argument, the prosecutor jury compareasked the to the

testimony of the defendant and MarkOfficer Iannuccillo:

you goWhen in the room you lyingdeliberation decide towho’s
you, or dirty[the defendant] Officer Iannuccillo. There is a incop

rightthis case. He’s there. And it’s too thatbad we have toeven
torefer him as an a damnex-cop. It’s shame.

closingAt the of his argument, prosecutorend the stated:

before,Their lies didn’t work they’reladies and notgentlemen,
working today. your sense,common atUse look the transcripts.

youThe State asks that allguilty[thefind of thedefendant]
charges, because he is As he thereguilty. today rightsits over
there, the dirty ex-cop, youthe asks that tell him that.State

case,We that inconclude the context of the facts of this the
prosecutor’s “dirtyreferences to the defendant as a cop” “dirtyand ex-cop”
were improper. Contrary argument, prosecutornot to the thedefendant’s
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to“illegitimately] appeal passionoropinion,hisexpress personalnotdid
hadthat the defendantat trial revealedEvidence adducedprejudice.”and

statingIn that “[t]hereinpolicea officer Massachusetts.formerly served as
case,” to thejury compareasked theprosecutorin this thedirty copais

testimonythe ofthe andtestimony of defendantperjuriousallegedly
thatasking juryin to tell the defendanttheSimilarly,Iannuccillo.Officer

itsthe to use commonjurydirected“dirty ex-cop,” prosecutorwas a thehe
— is, Theto the evidence.to the that examinetranscriptsand look atsense

atpresentedin theargumenthis evidencegroundedproperlyprosecutor
theguiltof from evidence.”trial, jurythe “to draw inferencesand asked

omitted). Furthermore, theDemond-Surace, (quotationat 26162 N.H.
a “dirty cop” “dirtythe as andcharacterizations of defendantprosecutor’s

they may suggestedhavesimplynot becauseex-cop” improperwere
the ofassociated with” crimebeyondcharacteristics those“negative

(2003)Wood, (use233, the term “childN.H. 236 ofv. 150perjury. StateCf.
misconduct); v. 155Kepple,Stateprosecutorialmolester” did not amount to

(defense(2007)267, 271-72 failing objectnot ineffective for tocounselN.H.
context,of as a In“predator”).characterization defendantprosecutor’sto

the“dirty merely prosecu­and summarized“dirty cop” ex-cop”the terms
and notthe of wereguilty perjury,contention that defendant wastor’s

Wood,his 150 N.H. at 236.opinion.used Seebeing express personalto
the of theargued whythat has not useprosecutor’sthe defendantGiven

we need not address this issue.“mope” improper prejudicial,was orterm
its insustainablythe court exercised discretionconclude that trialWe

a N.H. at 378.Guay,the motion for mistrial. 162denying defendant’s
appeal,in his of he hasraised other issues noticeAlthough the defendant

and, therefore, In Estatethem, they deemed waived. See rebriefed arenot
(2003).226,149 230King, N.H.of

Affirmed.

JJ.,Dalianis, C.J., HICKS, BASSETT,and concurred.and CONBOY


