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([Janice Rundles,A attorneyMichael K.Delaney, general senior
assistant onattorney general, orally),the brief and for the State.

Hausman,Stephanie senior defender, Concord,C. assistant appellate of
on the brief and fororally, the defendant.

CONBOY,J. The appeals SuperiorState orders of the (Wageling,Court
J.) granting defendant, McLeod,motions of the David to certainpreclude
expert testimony suppressand to an audio-recording of a one-party

(2001).telephonic interception, see RSA 570-A:6 We reverse in vacatepart,
in andpart, remand.

I. and HistoryFacts Procedural

heretofore,The following facts are derived from the record. This “cold”
case arises from a that atfire occurred an inapartment building Keene on

14,January fire inbegan1989.The the floor apartmentsecond of Sandra
Walker. Walker and other occupantsseveral of the building were unharmed

fire; however,theby four members of a infamily living buildingthe died of
smoke inhalation.

fire, Bussieres,night floor,On the thebefore Ed who onlived the first
a party, byhosted attended both Walker and the defendant. left theWalker

between 7 9party p.m. p.m. Colburn,and to visit Linda a friend livedwho
nearby. Walker fromreturned apartment p.m.Colburn’s between 11 on
January 13 and andmidnight, apartment.went to her own drankWalker
heavily during the night.

In the early 14,hours of Walkermorning January awoke to find flames
in apartment.her Over the course of policeseveral interviews with Keene
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Norton, gave differingInvestigator Thomas Walkerofficers and Fire
awoke, and how she believedshe saw flames when sheaccounts as to where

the fire started.
shestated that she assumed fellbyinterviewed shepolice,When first

her and thethat she awoke to find bedaslcfép burning cigarette,with a and
out the fireputin flames. She tried to withnearby completely engulfedwall

towalked thehands, flames She stated that sheher but the intensified.
leftwith she thebathroom, potshe filled a coffee water. Whenwhere

however, flames.”bed, “justthe she saw Afterbathroom and looked at
fire, apartment.not she ran out of herrealizing putthat she could out the

Walker,Based, initial Norton reached thein on the interviews withpart,
“smokingthe fire materials.”conclusion that the cause of waspreliminary

that certainThereafter, wit-Department reportedthe Keene Police
startingthe in fire. One witness toldnesses had defendant theimplicated

said, goI sure to theyouofficers that the defendant “How’d do[?] [M]ake
hearing similarSeveral other witnesses recountedcompany.”insurance

the commented beforestatements. Another witness stated that defendant
fire, to and torch theup getthe “I’m to some cokegoing [Bussieres’s]

in theplace.” defendant denied involvement fire.The
information, againAfter this Norton and the interviewedreceiving police

A officer told that the the defendant hadpolice police suspectedWalker. her
hadstarted that she did not whether she beenthe fire. Walker stated know

smoking rarelya but that smoked in the bedroom. She statedcigarette she
couch, coughing,that notshe saw lowflames around the did remember and

bit,that a not saidburning badly.her were little but She also that sheeyes
barely going “very hazy.”what was around her and that she wasknew on

scene,Norton went back to the and conducted a “controlled burn test.”
couch,applied piece stuffingHe a flame to a of from Walker’s which created

experimentso much that he the after six minutes.stopsmoke had to
ultimatelyNorton concluded that the fire started the couch and theon was

— is,“incendiary act” that the of an openresult of an that introduction
to it ruled possibilityflame the couch caused to He out the the fireignite.

“smokingwas bycaused materials.”
The for the ofgrand jury purpose investigatingState then assembled a

notgrand investigation, pursuethe fire. the the State didFollowing jury’s
charges the defendant.against

later,2010, twenty-oneIn the Cold Case Unityearssome State’s
investigation,the fire. Prior to the initiation of the newreinvestigated

fire was orand some of evidence related to the lostWalker died the
destroyed, expertsthe couch. The Cold Case Unit hired two fromincluding
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(ATF):Alcohol,the United and BureauStates Tobacco Firearms Special
ATFAgents Pijaca.Andrew Cox and John is federalprimary agencythe

that fireinvestigates incidents.
1989, agreedBecause fire science had since to andchanged Cox review

investigate Norton’s conclusions. determined that Norton’sCox methodol-
ogy and withconclusions were consistent the current scientific method
outlined in the National Protection Agency’sFire Guide for Fire and

(NFPA 921),Explosion Investigations developedwhich was after 1989.
NFPA 921 is definitive to which investigatorsthe treatise fire look in order
to comply applicablewith the scientific reliability.standards of Cox further

couch,concluded that the oforigin the fire was the area of the bed and the
but it only.could not narrow to the couch He agreed that the fire was caused
by flame,a human actincendiary openwith an rather than a smoldering
cigarette. Pijaca reviewed opinionsCox’s and and hisreport, agreed with
conclusions to the origin 2010,as and cause of the fire. In theJuly

murder,defendant was indicted on offour counts second degree see RSA
1(b) (2007).630:1-b,

II. Expert Testimony

trial, Norton,Before precludethe defendant moved to testimonythe of
Cox, Pijaca groundand on the that their opinions uponare based Walker’s
hearsay statements. The argueddefendant that Walker’s statements were
so “vague, ambiguous and as toinconsistent” be an unreliable forbasis
scientific Theanalysis. argueddefendant also thethat State’s didexperts
not apply “accepted scientific inmethodology formulating and theirtesting
hypotheses.” Finally, the opinionsdefendant asserted that the were
inadmissible topursuant the Sixth and Fourteenth Amendments to the

Constitution; I,United States Part Article 15 theof New Hampshire
Constitution; (2007);516:29-a andRSA New Hampshire Rules of Evidence
402, 403, 702, objected.and 703. The State

moved, limine,The State in admitto Walker’s statements thethrough
oftestimony experts.its The sought precludedefendant to the introduction

statements,of Walker’s arguing that their introduction would violate his
right to confront witnesses himagainst guaranteed byas the Federal and
State Constitutions.

The trial held hearings Norton, Cox,court atevidentiary which and
Pijaca and subjecttestified were to cross-examination. In relevant part,

inthey testified that atarriving origintheir conclusions as to the cause and
fire,of the they upon: statements;relied reportedwitness de-witness

meanor; evidence, scene; tests;physical patternssuch as burn at the field
studies;fire their prior trainingand and experience. They testified that
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at everyto consider witness statements921 anrequires investigatorNFPA
that interviews are aand it witnessinvestigation, providesof thatstep the

that ittestified isof Nortoncomponent investigation.firenecessary
in the field to witness statements.rely uponcommon practice

account statements andthat took into Walker’stheyThe testifiedexperts
thatconcludingfire” and theruling “smolderingin out aphysical condition

to Norton:Accordingan flame.openfire resulted from

materials!],] it bewouldsmokingwere the ofthe fire result[I]f
fromor sufferedexpected succ[u]mbedthat Walker would have

reason for this is the advancedinhalation and burns. Thesmoke
fire, Smokingfor a sheburning, cigarette describes.stage of

takesin with cottonstarting fib[ers]fire a couch stuffedmaterials
time[,]During largeeruptover hour to into flames. thisan

are whichproduced!],]and monoxideamounts of smoke carbon
injury orwould cause death.

that statementson cross-examination some of Walker’sNorton conceded
were inconsistent.

evidentiary the trial court issued an' orderhearings,theFollowing
opinionsof the and Walker’s state-precluding experts’admission State’s

uponreliedexperts improperlyments. trial court did not rule that theThe
Instead,under of Evidence or NFPA 921. itWalker’s statements the Rules

independentwere not fromexperts’ opinionsconcluded that the“[b]eeause
statements, experts testifythe to about theallowingWalker’s testimonial

rights.”violate the [Confrontation Clause]statements would [defendant's
statements, the defendantThe trial court reasoned that without Walker’s

inin of and orderinquiry experts,could not a threshold level of theengage
reliability,andaccuracyto the heart” of the statements’ the“get experts’to

havingin an of toplaced positionbe untenable“[defendant [would]
court that without Walker’sintroduce the statements himself.” The found

statements, facts to supportthe sufficient or data theirexperts lacked
1(a).516:29-a,conclusions, byas the Rules of Evidence and RSArequired

(2001) bycertain the State(permitting appealsPursuant to RSA 606:10
cases), trial Theruling.in the State the court’s Stateappealedcriminal

concluding allowing expertscourt that its toargues bythat the trial erred
confrontation, byto andtestify rightsthe alsowould violate defendant’s

Hampshireunder Rulesfinding opinionsthe inadmissible the Newexperts’
challengesConfrontation Clauseof Evidence and RSA 516:29-a.We review

(2012).Brooks, 272, the parties’de novo. v. 164 278 BecauseState N.H.
the under the Federal Constitu-arguments rightscenter on defendant’s

tion, Federal Constitu-argumentsaddress the State’s under thewe first
tion. Id. at 278-79.
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Sixth “In all criminalprovides: prosecutions,The Amendment the
enjoy right... againstaccused shall the to be confronted with the "witnesses

him.” “The theFourteenth Amendment renders Clause[Confrontation]
(2011).1143,Michiganon the States.” v. 131 S. Ct. 1152binding Bryant,

. a“Only statements . . cause the declarant to be ‘witness’[testimonial]
meaning Washington,within the of the Confrontation Clause.” Davis v. 547

(2006).813, 821 A in to isresponse interrogationU.S. statement “testimo­
nial” when circumstances indicate “that the ofprimary purpose the

is to establish or eventsinterrogation prove past potentially relevant to
Here,later criminal Id. atprosecution.” 822. the State concedes that

Walker’s statements are testimonial.

may againstThe State admit a thedefendant “testimonial state­
an onlyments” of absent when the witnesswitness is unavailable and the
had a prior opportunitydefendant to cross-examine the witness. See

(2004).36, 68 Here,v.Washington, 541U.S. the diddefendant notCrawford
death; thus,have an toopportunity cross-examine Walker before her her

may bystatements not be entered the substantively againstState the
Seedefendant. id.

First,two-partThe State advances a itargument. asserts that Walker’s
testimonial are throughstatements admissible the directexperts’ exami-
nations they only explainbecause will be offered to the of the experts’bases
opinions, and not for the “truth” of Alternatively,the statements. the State
argues that if throughWalker’s statements are not admissible the experts’

examinations,direct experts maythe nonetheless offer opinions,their and
the is challenge cross-examination,defendant free to those onopinions even
if challengesuch elicitinginvolves Walker’s statements.

argument,As to the first ofpart its the State cites in whichCrawford, the
noted,CourtSupreme “The Clause... not bar the[Confrontation] does use

of for purposestestimonial statements than establishingother the truth of
atthe matter asserted.” Id. 60 n.9. The State also cites inseveral cases

which uponcourts have relied this tostatement conclude that testimonial
statements admitted to an notsupport expert’s conclusions are offered to

and, thus,the truthestablish of the assertions in the statements do not
See,violate a toright Pablo,defendant’s confrontation. e.g., United States v.

1285, (10th 2010),625 F.3d 1291-92 Cir. judgment byvacated Pablo v.
States, (2012).United 133 S. Ct. 56

inreject argument lightWe this of Supremethe Court’s recent opinion
(2012).Illinois,in v. 2221 In Williams,Williams 132S. Ct. pluralitya of the

upheldCourt the admission of thatexpert testimony the defendant’s DNA
profile matched a similar DNA profile generated by a non-testifying

id. atscientist. See 2228-31. The concluded theplurality that testimonial
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not truth ofand for theexpert’s opinionthesupportwas used toevidence
Thomas, however, in hisat 2235-36.asserted. Id. Justicethe matter

rejected plurality’sthefour Justicesdissentingand theconcurring opinion,
is notan expert’s opinionthe ofsupportingthat evidence basisrationale

2256-57, explained:The dissentat 2268-70.for its truth. See id.offered
witness,when anot be more differentThe situation could

otherwise, an as theout-of-court statementrepeatsorexpert
conclusion, utility is thena the statement’sfor becausebasis

true, theIf the is thenon truth. statementdependent its
true; not, toit if not. So determineprobablyon isconclusionbased

conclusion, assessthe factfinder mustvalidity of the witness’sthe
it That ison which relies.the truth of the out-of-court statement

calls thevariouslytreatise on evidencewhy principalthe modern
truth, onlyfor itsthat such evidence” comes in not butidea “basis

weak,”an expert’s opinion “verythe factfinder evaluatehelpto
“nonsense,” fiction.”“factually implausible,” and “sheer

AL.,J., D. KAYEET THE NEW(Kagan, dissenting) (quotingId. at 2268-69
ExpertWigmore: 4.10.1,§ atA EvidenceTreatise on Evidence:

Kaye(2d al., 4.11.6, 2012);242011)); §et at see(Supp.ed. see supra196-97
2013)(N.M.435, 439-40Navarette, (readingP.3d Williamsv. 294also State

tothe “that an out-of-court statement that is disclosedprincipleto support
offered truth ofexpert’sas for an is for theopinionthe fact-finder the basis

asserted”). Thus, we the defendant’s confrontationagreematter thatthe
tobe violated were the State introduce Walker’srights permittedwould

Williams, 132through experts.direct examination of its Seestatements the
at 2268-69.S. Ct.

however, footing.on aargument,alternative stands differentThe State’s
merelycontends that because a witness’s testimonial statementsThe State

mean expert’sadmissible examination does not that theare not on direct
Rather, expertthe can along proffershould be excluded. so asopinion

to for hisability underlyingrecount the basisopinion, expert’srelevant “the
agree.circumscribed.”opinion [canor her Webe]

matter,a the maintains that the StatepreliminaryAs defendant
preservation requirementThe of ourargument purposewaived this below.

of the of anthat trial court is made aware substanceis to ensure the
and thus an to correct the asserted error. Stateobjection given opportunity

(1999). stated,Fischer, 311, 318 Here, trial court “The State143N.H. thev.
by introducingachieve notargue purposeto that it willappears [its]

in case in The trial court then addressedits chief.”statements][Walker’s
Thus, preservedwe are that the State hasargument.the State’s satisfied

forargumentthe review.
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ofThis case illuminates the intersection the to confrontation andright
the of ofparameters permissible expert testimony. HampshireNew Rule

provides:Evidence 703

particular uponThe facts or data in the case an expertwhich
opinion may perceived bybases an or inference be those or made

the at or Ifexpertknown to before the of ahearing. type
reasonably byrelied inupon experts particularthe field in

opinions orforming upon subject,inferences the the facts or data
inneed not be admissible evidence.

Further, expert may testify opinionin of give“[t]he terms or inference and
reason ofpriortherefor without disclosure the underlying facts or data.”
N.H. R. 705. Frequently, byEv. “facts or data” relied willupon experts
qualify as “testimonial statements” importunder The of thoseCrawford.

however,opinionsstatements on the of experts, arequires different
thatanalysis than toapplicable lay prohibits laywitnesses. Crawford
simply relatingwitnesses from the of antestimonial statements unavailable

not,declarant. Crawford, however,See 541 U.S. at 68. does offerCrawford
guidance questionon the of the which expert mayextent to an onrely
testimonial statements of unavailable declarants.

Crawford,Since the United States Court hasSupreme considered the
extent an inexpert,to which anrendering opinion, may testify about
“testimonial Mexico,statements” of others. In v. NewBullcoming 131 S.

2705, (2011),Ct. 2710 the defendant was arrested for driving while under
(DWI).the influence of Aliquor sample of the blooddefendant’s was drawn

Health,and sent to the New ofDepartmentMexico LaboratoryScientific
analystsDivision.Id. of the at laboratory, Caylor,One the Curtis prepared

a report findingand certified his that the defendant’s blood alcohol content
(BAC) was .21. See id. at 2710-11. A analystsecond reviewed Caylor’s
analysis Caylorand certified that was toqualified conduct the andBACtest
that he laboratory procedures.followed atId. 2711.

Caylor’sThe State used anreport to support aggravated prosecu-DWI
However,tion. rather,Id. at trial the call Caylor;State did not the State

the areport through analystintroduced third “who had neither observed
Caylor’s analysis.nor reviewed” Id. at 2712. The Court thatconcluded

reportentering through analystthe this violated the defendant’s toright
Id. at rejectedconfrontation. It argument2716-18. the that the testifying

analyst be permitted Caylor’sshould to convey opinion because he was
knowledgeable as to the laboratory procedures. See id. at 2715. It thefound
“surrogate testimony” suchimpermissible testimonybecause notcould

Caylor observed;attest to what knew or nor could it or“expose any lapses
lies on certifyingthe analyst’s part.” Id.
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testimony,scope expertofpermissibleto theasBullcoming’s guidance
aadmittingthatonlyheldBullcominginhowever, the Courtis limited:

anothertestimony” expertof“surrogatethroughcertificationtestimonial
is note-Bullcoming2710.id. atClause. Seethe Confrontationviolates

the factualalso forit buthowever, provides,for the ruleonlynotworthy,
concurrence, SotomayorJusticeIn herit not address.didcircumstances

id. at 2719opinion,”of the Court’sthe limited reach“emphasize[d]
factual circumstancesof theJ., and listed someconcurring),(Sotomayor,

stated,In shepart,at 2722. relevantnot Id.present.”case did“that th[e]
for hiswas askedexpertin an witnessa case whichis not“[T]his

that were notreportstestimonialunderlyingaboutopinionindependent
further, would face“WeId. She wroteinto evidence.”themselves admitted

allowingofconstitutionalityto determine theif askedquestiona different
if testimo-thetestimonial statementsto discuss others’an witnessexpert

evidence.” Id.admitted aswere not themselvesnial statements
the State’smayto what extentus here:questionThat is the before

renderinginstatementsunadmitted testimonialrely upon Walker’sexperts
theAlthoughfire?originand of theas to the causeopinionstheir own
seequestion,thisconfrontingthat it wasin statedWilliamsplurality

Rather, Williams,fact, in2233, not, in do so.Williams, it did132 Ct. atS.
wasnon-testifying scientistby thereport preparedof thethe substance

testifyingof thethe direct examinationduringinto evidenceadmitted
ofthat admission2229-30, concludedpluralityat 2236. TheSee id.expert.

for twoClause violationa Confrontationdid not constitutethe evidence
truth, atfor its id.not introducedthe evidence wasreasons:independent

accuse awas not to2236, 2239-40; reportof theprimary purposeand the
trial, 2242-44.id. atfor use at seeor to create evidenceindividualparticular

Kennedy,v. 735S.E.2dThus, on this issue. SeeStatehelpfulis notWilliams
(W. 2012) distinguish­highly“a tenuous and905, (finding Williams922 Va.

the issuenot, withmajority support, dispensewithwhich doesopinionable
hearsay”). Nor‘rely’upon testimonialexpert maya[n]...of to what extent

Dilboy,v. 163N.H.the issue. But seeStatehad occasionto addresshave we
(2012) dicta, at trialif statements760, expert’sin that the(stating,766-67

data, “hisreview of rawupon his ownresults were basedabout test
Clause,” anda violation of the Confrontationmay not have beenstatements

the Confrontationwould violateof his “statementsthat the admission
witness, rathernon-testifyingof aif the statementsonly he recitedClause

rawhis review of theuponbasedor conclusionsopinionsthan his own
data”).

Inthe issue. Unitedcourts, however, addressedsquarelyhaveOther
calls betweenJohnson, intercepted telephonegovernment...“thev.States
Johnson,v. 587StatesUniteddrug conspiracy.”of [a]various members
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2009).(4th625, calls,help interpret governmentF.3d 633 Cir. To the the
expert training experience drugcalled witnesses who had extensive and in

at 633-34. “severaltrafficking. experts seeminglyId. The testified that
narcotics,”... 634,innocuous terms were code words for id. atactually and

that able tothey lookingwere decode the “conversations forby unusual
omitted).patterns speech,” (quotationof id. and brackets One expert

that he basedexplained uponhis conclusions the context of the conversa-
tions, organization, information,the known nature of the informant and
other Id.seized evidence.

The in thatargued allowing expertsdefendant Johnson the to provide
opinions upon testimonialbased statements of others violated his rights
under id. assumingthe Confrontation Clause. See After that the statements

testimonial, 635,relied upon by expertsthe were see atid. the court held
that there nowas Confrontation Clause violation because the “expert

presented]witnesses their own independent judgments, rather than
merely transmitting testimonial hearsay, subjectand were to cross-
examination,” atid. 636. explained:The court

An onexpert witness’s reliance evidence that wouldCrawford
directlybar if offered aonly problembecomes where the [expert]

witness is used as little than amore conduit or transmitter for
testimonial hearsay, rather than as a true expert whose consid-
ered shedsopinion light specializedon some factual situation.
Allowing parrota witness tosimply out-of-court testimonial

ofstatements cooperating witnesses and confidential informants
directly juryto the in ofguise expert opinionthe providewould an
end run reason,around For this expert’san use ofCrawford.

hearsaytestimonial is a of degree.matter The isquestion whether
is, essence,inthe anexpert giving independent judgment or

amerely acting as for hearsay.transmitter testimonial As long as
he is hisapplying training experienceand to the sources before
him anreachingand independent judgment, there will typically
be no problem. expert’sThe be anopinion originalwillCrawford
product that can be throughtested cross-examination.

omitted).Id. at (quotations635 and citations The court further noted:

[E]xpert playwitnesses a valuable role in our criminal justice
system. recognized 702,As in Federal Rule of Evidence experts
often theassist trier of fact to understand the evidence or to

role,a fact indetermine issue. To better fulfill expertsthis are
permitted to consider otherwise inadmissible evidence as long as
it reasonably uponis of a type by experts particularrelied in the
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surelyexperts typically considerthe informationSome offield.
to pushWere wetestimonial underasqualifies Crawford.

disqualifywe wouldproposes,defendant]far asas [theCrawford
of valuabletestimony, depriving juriesof expertbroad swaths

manyin a cases.greatassistance

omitted); also, v.Statese.g.,see Unitedand citation(quotationsId.
2011) (“[T]he(1st is one of1, assessmentRamos-Gonzalez, 5 Cir.664 F.3d

totraining experienceher andemploysexpertan witnessdegree. Where
conclusion, on of inadmissiblealbeit the basisforge independentan

minimal.”);isa Amendment infractionevidence, the likelihood of Sixth
(D.D.C. 2010)4, (expertWilliams, 2d 9-10Supp.740 F.States v.United

ofby applicationisto that “reachedmay testify “independent judgment”
evidenceexperience (quotationto” testimonialtraining andexpert’s][the

2012) (“An(N.M.Gonzales, 151,omitted)); App.274 P.3d 159 Ct.State v.
evidence, and suchuntiltestimony may be based on inadmissibleexpert’s

independentfrom the formation of ancrosses the lineexpert testimony
a reliance on the conclusions andunderlyingon raw data toopinion based

of report’sthe or a theautopsy parrotingof the author of mereopinions
to the rules of evi­testimony subjectthen that is admissiblefindings,

(Wash. 2013) (“[A]Manion, 270,dence.”); App.295 P.3d 273 Ct.State v.
on amay opinion nontestifying expert’shis or hertestifying expert base

statement, hastestifying expertas the exercisedlongtestimonial so
Kennedy, 735 S.E.2d at 922.independent judgment.”);

is notthe Confrontation Clauseagree propositionwith the thatWe
judg­his herexpert regarding independentwhen an testifies orviolated

hearsay.ment, uponif is inadmissible testimonialjudgmentthat basedeven
athis the balance betweenapproach properconclude that strikesWe

expert testimonyand rolerightsconfrontation the valuabledefendant’s
Thus, here, whether the State’sa criminal trial. we must determineinplays

toand Walker’straining experience”have their “ownexperts applied
for testimonial hear­merelyor have acted as “transmitters]statements

Johnson, 635.say.” 587 F.3d at
Johnson, tohelpfulthe court that “it is ... alsotrial statedCiting

ofon testimonial statementsexpert’sthe of an reliance thedegreeconsider
however,stated, that one end of thea It then onspectrum.”another as

than tech-morenothingare “testimonial statements arespectrum [that]
readouts,” “areand on the other end testimonialnical data or machinetest

knowledge and observationrequire subjectivewhich so muchstatements
The trial court concluded thatare error and bias.”they fraughtthat with

in that isexplained. can a mannerexperts’ opinions. . the be“[i]f



54

another,theindependent subjective potentialobservations and bias offrom
then with ofthey comply requirementsthe the Confrontation Clause.”

added.)(Emphasis

The trial court and in foranalysismisconstrued Johnson erred its two
First,reasons. it did not the to experts’ opinionsaddress extent which the

independentresulted from of judgment uponthe exercise based training
rather,and itexperience; upon reliabilityfocused the of the underlying

However, Supremetestimonial statements. the Court’s Confrontation
jurisprudence analysisClause under the Federal Constitution forecloses an

in which forms of hearsaysome testimonial are considered more inherently
Massachusetts,v. 305,reliable than others. See Melendez-Diaz 557 U.S.

(2009) distinction,any317-18 (rejecting for Confrontation purposes,Clause
testimony neutral,between that is the “result testing”of scientific and

events”).thattestimony Ata,recounts “historical But v.see State 158 N.H.
(2009)406, 409 (noting adoptedthat we have not under our StateCrawford

and, thus,Constitution the ofapplying reliability“indicia test” set forth in
(1980)).Roberts,v. 448 56Ohio U.S.

Second, questionthe is not canexpertwhether an explain opinionhis
a statements; rather,in manner that is independent testimonial it isfrom

expertwhether the his ownbrings independent judgment to bear on the
Johnson,facts before him. longSee 587 F.3d at 635.So as the expert applies

training“his experienceand to the sources before andhim anreach[es]
independent expert’sjudgment,... [t]he will be anopinion original product

cross-examination,”that can throughbe tested and thus will not violate a
added).rightsdefendant’s under the (emphasisConfrontation Clause. Id.

Melendez-Diaz,Crawford,reconciliation of“[T]he and Bullcoming
— which forbid the hearsayintroduction of testimonial as evidence in itself
— 703,with Rule which expertpermits reliance on otherwise inadmissible

hearsay...testimonial necessarily case-by-caseainvolve[s] assessment as
the quality expert’s Ramos-González,to and of thequantity reliance.” 664

Here,F.3d at 5. expertswe conclude that the State’s have appliedeach their
independent tojudgment Walker’s statements and that arethey actingnot
as mere “transmitters” hearsay.of testimonial relied uponNorton several

conclusions,intypes of evidence reaching his including physical evidence
tests,from the scene and asfield well as witness interviews. Norton

testified that it inpractice relyis common the fire science field to upon
Further,witness statements. although Norton assumed the truth of

statements, inWalker’s hisreaching opinions, he also considered the fact
unharmed,that she was appliedand his of andknowledge fire science his

experience.
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evidence, includingofseveralPijaca upon typesalso reliedCox and
studies, as statements and theas well Walker’sand fireevidencephysical

specificallytestified that NFPA 921other witnesses. Coxofstatements
statements.to consider witnessexpertsfirerequires

independentFurther, the reached their ownexpertsis thatapparentit
investigation.priortheupon bythe facts disclosedconclusions based

of theoriginas to the cause andsignificancehave littlestatementsWalker’s
knowledge example,fire science. Forexperts’in the of the offire absence

and notto see across the room didthat she was ablestatementsWalker’s
coupledwhen with thesignificance onlymuch take onexperience coughing

(e.g., by “smokingfires firessmolderingthat causedknowledgeexperts’
materials”) turningof to flame.amounts smoke beforesubstantialproduce

to factsknowledgetheir own the beforeexperts appliedthe haveBecause
them, mere of testimonial statementsthey are not as “transmitters”acting

others, Walker; rather, are “true whose consid­including they expert[s]of
Johnson,on factual situation.”opinion[s] light specializedshed[ ] [a]ered

Thus, prohibitClause does not themF.3d at 635. the Confrontation587
testify toopinions, theytheir so as do not asregarding longfrom testifying

Barbosa,examination. v.on Seestatements direct CommonwealthWalker’s
2010)(Mass. is on93, 106-07 limited direct(prosecution’s expert933 N.E.2d

expertand of which the hasopinionto “the mattersexpert’sexamination
cross-examination, “opencan theknowledge”; on defendantpersonal

cert.testimony expert’s opinion”),the basis for theregardingdoor ... to
denied, (2011); 705.131 2441 see also N.H. R. Ev.S. Ct.

ofthat without the introduction Walker’sarguesThe defendant
meaningless conclusions tostatements, providing onlybeexpertsthe would

and, thus, more thantestimony prejudicialtheir would bejurythe
— disallowingdisagree. holdingN.H. R. Ev. 403. OurSee Weprobative.
anin form of statements of unavailable“basis evidence” the testimonial

aexpert, allowingof but defendantwitness on direct examination a State’s
— is based uponthose statements on cross-examinationexploreto

See, Barbosa, 106-07;at933 N.E.2dlegal e.g.,principles.well-established
(2004).409,N.H. 418also v. N.H. Int’l 151Carignan Speedway,see

Further, by HampshireNew Rulepreciselythis is the scenario addressed
opinionin of or inferencemay testify705: termsexpertof Evidence “[An]
underlyingof the facts orgive priorand therefor without disclosurereason

underlyingto the facts.... ... be discloseexpert may requireddata The
(data703 underlyingon See also N.H. R. Ev.or data cross-examination.”

admissible). Here, experts may testify,the onopinion need not beexpert
statements,examination, among otherthey witnessupondirect that relied

Henry, 472evidence, See States v.reachingin their conclusions. United
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(D.C. 2007)910, 914 (notingF.3d Cir. that “did not alter an expertCrawford
(withouttoability relywitness’s on torepeating jury)the otherwise

Huettl,in formulating opinion”);inadmissible evidence his State v. 305 P.3d
(N.M. 2012) (“What956, hasApp. emerged clearly permissible966 Ct. as

under the Confrontation Clause and under the Federal ofRule Evidence
... is scientificexpert, testimony703 facts or ofuponbased data which the

aware,expert has been made wheneven those facts or data would
inadmissible,otherwise be provided expert onlythat the testifies to orhis

own, conclusions.”),her independently derived 300granted,cert. P.3d 1182
(N.M. 2013).1,March The can exploredefense the basis of those
conclusions on cross-examination in it towhatever detail deems useful

Barbosa,impeach them. 933 atSee N.E.2d 106-07.

The argues allowingdefendant that testifythe to onexperts direct
examination regarding opinionstheir without testifying as to Walker’s
statements him inputs the untenable position choosingof his rightbetween
to the expertscross-examine and his toright confront Walker. We disagree.

examination,If offered on direct the testimonial statements could only be
beingunderstood as for Williams,offered their truth. See 132 S. atCt.

J.,2268-69 (Kagan, dissenting). cross-examination,On elicitation of Walk­
er’s statements would be for the purpose of theimpeaching experts’
opinions. Hudson, 948, (1st 1992)v.United States 970 F.2d 956 Cir.Cf.
(“Impeachment isevidence ... admitted not thefor truth of the matter

solelybutasserted for fact thatthe the witness’ trial testimony is less
believable.”). Because, cross-examination,on Walker’s statements would

truth,not be offered for their the Confrontation isClause not violated. See
n.9; Barbosa, (“A541 atCrawford, U.S. 60 933 N.E.2d at 106 defen­cf.

.dant . . cannot reasonably claim that his right to confront the witnesses
himagainst is violated theby admission of evidence that he elicits on

cross-examination.”).

Even if ofintroduction testimonial onWalker’s statements cross-­
defendant,examination is “forced” theupon we do not conclude that the

rights therebydefendant’s are violated. “The criminal process, like the rest
of legal system,the is withreplete situations ofrequiring makingthe

judgmentsdifficult as to Williams,which course to follow.”State v. 115N.H.
(1975) omitted).437, 442 (quotations a a“Although maydefendant have

dimensions,ofright, even constitutional to follow whichever course he
chooses, the Constitution does not thatby token forbid him torequiring

omitted).choose.” Id. (quotation “The questionthreshold is whether
compelling the toimpairselection an appreciable any policiesextent of the

omitted).the rights (quotationbehind involved.”Id.
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theis to forthe “secureConfrontation ClausepurposeThe behind
Alaska,v. 415 U.S.of Davisthe cross-examination.”opportunityopponent

omitted).(1974) was“The Clause308, Confrontation(emphasis315-16
asexaminationsusing parteroot evil’of ‘ex‘principalto out thedesigned

” (6thWebb, 465,F.3d 478 Cir.Peak v. 673against the accused.’evidence
1152).2012) expertcontext of131 at In theS. Ct.(quoting Bryant,

fromexpertsis meant to prohibitthe Clausetestimony, Confrontation
Johnson, 587Seetestimonyas of the of others.merely transmittersacting

choice,is the defendant’scompromised byat 635. This notpurposeF.3d
throughotherwise, underlyingelicit testimonial statementsor to“forced”

ofis not as a mere transmitter testimonialactingan witness whoexpert
asexpert independent judgmentid. an renders his ownhearsay. See When

statements, expert’s opiniontestimonialsignificance “[t]heto the of others’
throughthat can be tested cross-examination.”original productwill be an

Barbosa,Id.; 933 at 107-08.see also N.E.2d
rulingin thatwe hold that the trial court erredupon foregoing,Based the

violateregarding opinionsthe to their wouldexperts testifyto allow State’s
to Federalunder Confrontation Clause therightsthe defendant’s the

therefore,We, that ruling.Constitution. reverse
rightsruled the defendant’s under the StateThe trial court also that

rightshis under the Federal Constitu-Constitution are co-extensive with
cases, inThus, including Crawford,it analyzed onlytion. Sixth Amendment

we found noa of the Because havefinding violation State Constitution.
violation, of a constitu-findingconstitutional the trial court’s statefederal

violation, necessarilymust beupon jurisprudence,tional federalbased
thatargueshave neitheradopted, partyvacated. We note that “we not and

theshould as to claims under Stateadopt, applicablewe Crawford
(2008).746, have theLegere,Constitution.” State v. 157 N.H. 750 Nor

test weparties applicabilitythe of the Confrontation Clause“address[ed]
— (1980).”Roberts,that v. 448 56adopted namely,have of Ohio U.S.

Brooks, 164 N.H. at 282.
matter, testifythat allowing expertsAs a final the trial court found the to

confrontation,to also RSAonly rightswould violate not the defendant’s but
516:29-a, 403,702 rulingas well of 703.Because thisas Rules Evidence and

the court’s conclusion that theentirely uponwas based trial mistaken
statements,from” wehad to be Walker’sexperts’ opinions “independent

opinion.it and for in of this We notelightvacate remand reconsideration
challengestrial not the defendant’s to the State’sthat the court did address

rulingweAccordingly,scientific methods and make noexperts’ principles.
as to those issues.
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TelephonicIII. One-Party Interception

argues by excluding recordingThe State that the trial court erred a of a
telephonic interception intercept)consensual con-one-party (one-party

3, 2001, Frazier,Januaryon 2002. In late Kurt knewducted who the
1989,indefendant came forward with additional information about the fire.

Thereafter, AttorneySenior Assistant General Simon Brown scheduled a
3, 3, 2002,2002.one-party intercept January Januaryfor On policeKeene

by Frazier,aintercepted telephone call made who was at the Keene Police
defendant,to the inDepartment, who was California. Brown orally

intercept periodauthorized the for the time 6:30 p.m. Januarybetween on
2002,3, 4,Januaryand 12:00 a.m. on spoke2002. Frazier with the

hours,defendant between the authorized and their conversation was
recorded.

conversation,duringBoth before and the Brown made handwritten
notes. The notes reference the bystatements made toFrazier the
authorities that the defendant admitted to onlighting Walker’s couch fire.
The notes also that attemptsdocument there were two to contact the

unsuccessful;defendant: at 6:40 p.m.,one which was and atthe other 7:14
atp.m., which time spokeFrazier with the Duringdefendant. the course of

conversation,the the defendant appeared suspicious,to become and he did
later, 2002,not provide any days January 9,information. Six on Brown

a formalprepared settingmemorandum forth the forbasis his determina-
tion that reasonable suspicion existed to authorize one-partythe intercept.

The defendant to allsuppressmoved toevidence related the intercept.
argued,The defendant among things,other that suppression requiredwas

because the didState not make a written ofmemorandum its reasonable
determinationsuspicion seventy-twowithin hours followingthe oral autho-

rization, 11(d) (2001).required 570-A:2,as under RSA The trial court
granted the defendant’s motion to suppress recordingthe of intercept,the

appealsand the State that ruling.
570-A,Pursuant to RSA chapter Hampshire’s statute,New wiretapping

it is generally any personunlawful for to .“[w]ilfully intercept . . any]
telecommunication or oral communication” without the ofconsent all

(2001).parties 570-A:2,1(a)to the However,communication. RSA it is not
unlawful for:

An investigative or law enforcement officer in ordinarythe
course of the officer’s pertaining conductingduties to the of

ofinvestigations . . . offenses in chapterenumerated this ... to
communication,a orintercept telecommunication oral when such

partyis a theperson partiesto communication or one of the to the
givencommunication priorhas consent to such interception;
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however, shall be made unlessinterceptionthat no suchprovided,
or an assistantdeputy attorney general,theattorney general,the

attorney generalthe determinesbyattorney general designated
that of criminalsuspiciona evidencethat there exists reasonable

interception.from suchconduct will be derived

570-A:2,11(d). given,that if oral authorization isprovidesThe statuteRSA
andsuspicion] determinationmemorandum of reasonable[the“a written

is ofperson guiltywithin 72 hours thereafter.” Id. Ashall be madeits basis
a orknowingly interceptsif “the telecommunicationpersona misdemeanor

to orwhen is a the communicationperson partycommunication theoral
communication,of of the to the butpartiesthe consent onepriorwith

11(d).”570-A:2, 570-A:2,RSA I-arequired bythe RSAapprovalwithout
states,(2001). whichexclusionary provision,The also anstatute contains

or oral communication has been inter-any telecommunication“Whenever
of such and nopartno of the contents communication evidencecepted,

inin trial ... if themay anytherefrom be received evidencederived
of information would in violation of chapter[RSAdisclosure that be

RSA 570-A:6.570-A].”
recording intercepttrial the State’s of the becausesuppressedThe court

570-A:2,11(d) file aby failingthat violated RSA to writtenit found the State
itssetting suspicionmemorandum forth a determination of reasonable and

the The State chal-seventy-two following intercept.basis within hours
(1)that:grounds, assertingthe trial court’s on three Brown’slenges ruling

the acontemporaneously intercepthandwritten notes made with constitute
(2)570-A:2, 11(d);RSAsatisfying interceptedmemorandum”“written

570-A:2,11(d) subjectto RSA are not to therecordings pursuantobtained
(8) exclusionaryif theexclusionary provision; remedyand evenstatute’s

570-A:2,11(d),that theintercepts complyto do not with RSA State’sapplies
only,a a “technical violation”timelyfailure to file memorandum constitutes

not result in suppression.which should
notesassume, that Brown’s handwritten do notdeciding,withoutWe

11(d)570-A:2, thatas a “written memorandum” under RSA andqualify
570-A:2,11(d).to authorized under Weintercepts570-A:6 RSAappliesRSA

to file itstimelyconclude that the State’s failure writtennonetheless
thesuppression recording.not ofrequirememorandum does

the contents of anchapter precludes570-A disclosure ofWhether RSA
interpretation.of statutoryan issueintercepted presentscommunication

67, (2005).MacMillan, In of statutoryv. N.H. 70 mattersState 152See
inexpressedthe intent aslegislativewe are final arbiter ofinterpretation,

as Id. first examine theof statute considered a whole. Wethe words the
ordinary meaningsthe and to theplainof the statute and ascribelanguage
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Furthermore,used. inwords Id. we statutes the context ofinterpret the
instatutoryoverall scheme and not isolation. Id. If the statute’s language

unambiguous,is clear and we do look beyondnot the oflanguage the
statute to legislativediscern intent. Id.

RSA “ifrequires suppression only570-A:6 the disclosure of
from inintercept][evidence derived the would be violation of chapter.”[the]

added.) 1(c)(Emphasis 570-A:2, (d),The tolegislature, pursuant RSA and
expresslyhas forth circumstancesset the under which the disclosure or

useother of the contents of an aintercept chapter:violates the violation
occurs when is inthe information “obtained” violation of RSA 570-A:2.See

(d).570-A:2, 1(c), Thus, asRSA as thelong intercepted information is
lawfullyobtained under the chapter, RSA 570-A:6 does not require

570-A:6; IX(a)570-A:9, (2001)RSAsuppression. See see also RSA (sup­
pression warranted when unlawfully“[t]he communication was inter­
cepted,” insufficient,”order of authorization approval“[t]he or ... is or

interception was not made in conformity“[t]he with the oforder authori­
or approval”).zation

570-A:2, 11(d), officer,Under RSA a law enforcement in the course of
conducting an investigation of offenses chapter,enumerated under the may
intercept longcommunications as as either the officer “is a party to the
communication one partiesor of the to the communication given priorhas

570-A:2, 11(d).toconsent such RSAinterception.” However, before the
mayofficer conduct an intercept, attorneythe orgeneral the attorney

general’s mustdesignee determine that there suspicion thatis.reasonable
ofevidence criminal conduct will be derived from intercept.the Id.

mayAuthorization be ingiven writing orally.or id.See

Here, the State interceptedobtained the lawfullyinformation under
11(d).570-A:2,RSA is no disputeThere on thatappeal the State was

ofinvestigating one the offenses enumerated chapter,under the that
Frazier to intercept,consented the that orallyand Brown authorized the
intercept uponbased suspicionreasonable that evidence of criminal
conduct would be derived from the intercept; the trial court notdid find

circumstances,otherwise. Under these we cannot conclude that the State’s
three-day indelay themeeting post-intercept written memorandum re­
quirement vitiates the lawfulness of the intercept. Because the intercept

lawfullywas “obtained” under the RSAchapter, require570-A:6does not
Chavez, (1974)suppression. 562,United v.States 416 U.S. 575 (findingCf.
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iflaw, onlymandatedisthat, suppressionwiretappingunder federal
law). the trial court’sAccordingly, we reversethewould violate“disclosure”

order.suppression

in part;Reversed in vacatedpart;
remanded.and

Lynn JJ.,HlCKS, BASSETT,Dalianis, C.J., and concurred.and
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