
instructions,jurythe trial court’sargues thatThe defendant also
to find thatrequireditjury that wasinstruct thespecificallydid notwhich

verdicts on both assaultguiltyin to returnkicks occurred ordertwo
viola­jeopardythe risk of a doubleindictments, increasedimpermissibly

in of hisargument supportmakesthe that the defendant thistion. To extent
we areprinciples,jeopardythe indictments violated doublethatcontention

that the instructions werearguingthe that he isTo extentpersuaded.not
aterroneous, object to them trial.note that he did notwethemselves

v.our See StateTherefore, is not for review.any preservedsuch argument
(2010).569,160 N.H. 577Nightingale,

Affirmed.

BASSETT, JJ.,CONBOY, concurred.DALIANIS, C.J., and LYNN and
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A. Delaney, general LaBonte,Michael attorney (Stephen G. assistant
general, onattorney orally),the brief and for the State.

Rothstein,M. deputy defender, Concord,David chief appellate of on the
brief fororally,and the defendant.

CONBOY, trial, defendant, Matton,J. After a thejury Daniel was found
twoguilty charges: prisoneron a as a Aby felonyassault class and assault

2012).by 642:9,a a Bprisoner as class Seefelony. (Supp.RSA IV On
J.)appeal, argueshe that Trialthe Court it(Wageling, erred when refused

(1)to agive: felonymutual instruction the B charge;combat on class and
(2) a jury“special” priorinstruction that the convictions of several of the
State’s were credibility.witnesses relevant to their We affirm.
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the time of the incidentfacts. Atfollowingfound thejuryThe could have
Countythe Straffordwas incarcerated atthe Mattongiving charges,rise to

31,Horrigan. Maymate Michael OnHis cell wasHouse of Corrections.
inmates, andwith two other Cullen2009, was cardsplayingHorrigan

damagingand accused him ofChase, approached HorriganMattonwhen
they proceededarguedand Matton as backHorriganproperty.his personal

in theHorriganlouder. Mattonargument punchedbecametheir cell.Theto
fell, Horrigana steel table as he fell.againsthit his headjaw. andHorrigan

Hospital, whereWentworth-Douglassto thetransportedsubsequentlywas
jaw, right temporala a bonesufferingas from fracturedwas diagnosedhe

fracture, bleeding temporaland within thehematomasbilateral subdural
area of the brain.within the left frontalhorns of the brain and

by prisoner,one count of assault aindicted onThe defendant was
aby prisoner, chargedA count of assaultfelony,as a class and onecharged

thetestified at trial forfelony.B Three of the witnesses who Stateas a class
of at the timeCountyat House Correctionshad been inmates the Strafford

(1)requests for: aThe court defense counsel’sof the assault. trial denied
(2)instruction; that the juryand an instruction advisedjurymutual combat

of the inmate witnesses could be consid-prior felonythat the convictions
oncredibility. jury guiltyfound the defendant bothto their Theered assess

appealthis followed.charges and

instruction, scopeand the andgive requested juryto aWhether
court;instruction, of trialis within the sound discretion thewording of an

it is sustain­issues to determine whetherreview its decision on thesewe
(2012).462,Davidson, thepurpose163 N.H. 472 The of trialState v.able.

intelligible language,in and thejury,is to to the clearcharge explaincourt’s
reviewing charge,a weto case. Id. Whenapplicablerules of law the

the ininterpreting disputederror instructionsallegations byevaluate of
inhave understood them andjuroras a wouldentirety,their reasonable

in thethe case. Id. We determine whetherof all the evidencelight
of theaccurately explainedand each elementadequatelyinstructions

fairlyif the did not cover the issues ofonlyoffense and reverse instructions
in the case. Id.law

he to a mutual combatarguesThe that was entitleddefendant first
with a of theAlthough provided copywe have not beeninstruction.

onindictments, that the State indicted the defendantthe record reflects
642:9, chargeThe that he causedallegedIV. firstcharges.two See RSA

victim; bodilythat causedinjury allegedto the the second hebodilyserious
prisoner,the status a the offenseinjury to victim. defendant’s asthe Given

the thatfelony provesa A if State the defendantis classified as class
assault as defined under RSAdegreea “first or seconddegreecommitted



642:9,631:1 or 631:2.” IV. B iffelonyRSA RSA The offense is a class it is
“simple as RSAassault defined under 631:2-aunless committed in a[it is]

consent, in afight byentered into mutual which case it is misdemeanor.” Id.

requestedThe defendant was entitled to the mutual jurycombat
only ifinstruction there was some to asupport findingevidence rational in

(2011).Soto,of 708,favor that defense. State v. 162 N.H. 713 “Some
means than a orevidence” more minutia scintilla of evidence. Id. We review

lightthe record in of the defendant’s assertion that the evidence supports
requested juryhis Id. aninstruction. Absent unsustainable exercise of

discretion, willwe affirm the denial of a requested jury instruction. Id.
The thatargues presenteddefendant he of asufficient evidence fight

(1)byentered into mutual consent. He cites evidence thethat victim: made
a aboutderogatory comment the defendant’s in ofgirlfriend front other
inmates; (2) toagreed cell;followthe defendant to an areaback near their
(3) (4)defendant; him”; (5)faced the within length“stood an of and[arm’s]
“argued loudly back and forth with him.”

Even if we assume that presentedthe defendant sufficient evidence
supportto a mutual combat instruction the felonyon class B charge, we

conclude that he has failed to establish that prejudiced byhe was the
court’s to thegivefailure instruction. The trial court sentenced the

onlydefendant on the class A Afelony. mutual combat instruction is
relevant to the Bonly felony chargeclass theand defendant did not receive
a Lambert, (2001)sentence for that v. 295,offense. See State N.H.147 296
(to that ruling sustainable,establish trial court is not defendant must

ruling clearlydemonstrate that the was untenable or unreasonable to the
case).prejudice conclusion,of his In reaching this we have considered and

rejected argumentthe that error,defendant’s if we were to find he would
be Bentitled to a retrial on the class felony charge because if acquitted, he

amight receive lesser sentence on his Aclass conviction.We note that the
court “I,trial stated at sentencing hearing:the after some brief discussion
counsel,with that it .myindicated was .. thatsense one of these charges
up other,beingends subsumed into the that Bis the Class felony subsumed

into the A felony.... injuriesClass [S]ince both were the result of the same
that,one hit and parties agreeboth to I that infeel terms of Isentencing,

will not sentence him eachseparately on of these Ioffenses. believe that the
jeopardy provisionsdouble federallyeither or thethrough analysisstate’s

Thus,would doingrestrict me from that.” trial apparentlythe court viewed
chargedthe offenses as alternative charges. Having reviewed the record

us, includingbefore trial atthe court’s remarks the sentencing hearing, we
conclude that the defendant has failed to establish that the trial court’s
denial of a mutual felonycombat instruction on the Bclass charge
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anfailed to establishcase, he hasand thereforehisprejudiced
Seethe court’s discretion. id.ofunsustainable exercise

toit refusederred “whenthat the trial courtarguesalsoThe defendant
convictionspriorwitnesses’thatjury [the inmate]a instructiongive special

error,claim of weconsidering thiscredibility.”their Intowere relevant
Davidson, at 472.163 N.H.entirety.in Seethe instructions theirreview

inmates, Cullen,testimony from threetrial, presentedAt the State
that thereChase, a conviction andpriorand Lewis. Cullen testified about

at thedrug possessionandburglaryhim forcharges againstpendingwere
had foralso that he askedin this case. He admittedinvestigationtime of the

testimony.hisexchangein forpending chargesthetreatment onfavorable
convictions.about their prioralso testifiedChase and Lewis

with theirimpeachedthe wereconcedes that witnessesThe defendant
609(a).Rule of Evidence Hetopursuant Hampshireconvictions New

specificallyin to instructhowever, failingthat the trial court erredargues,
convictions to assesspriorconsider the witnesses’jurythe that it could

a generalfailure to giveHe that the court’scredibility.their contends
requestedthecharge requiredin its finalcredibilitywitness instruction

how to evaluate thejuryso that would understandinstruction thespecific
witness conviction evidence.

to the use ofgive specifictrial not an instructionAlthough the court did
witnesses, courtcredibility of the State’s theconvictionsto assess theprior

the of thegeneral beginninginstructions atgave following credibilitythe
trial.

charge againsthas thedeciding provenIn whether the State
doubt, youa must consider thebeyondDefendant reasonablethe

witnesses; is, toyouthe that it’s to decide whomcredibility upof
to believe.

witnesses, thenany youIf conflict the mustthere’s between
and truth is. becauseSimplythe conflict decide what theresolve

a an to the truth does not mean thatwitness has taken oath tell
decidingas true. In whichyou testimonyhave to theaccept

believe, andyou yourshould use common sensewitness to
judgment.

a Whether thesuggest youI consider number of factors:
candid; appearedthe witnesswitness to be whetherappeared

belief; ofand the demeanor the witnessworthy appearanceof the
inthe has an interest thetestifying; whether witnesswhile

case; for notanyhas reasonoutcome of the whether the witness
truth; seemed reason-what the witness saidtelling the whether

seemed unrea-what the witness saidprobable;or whetherable
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case,or insonable inconsistent with the other evidence this or
statement;with that witness’s prior anywhether the witness had

friendship animosityor towards inpeopleother the case.
In which todeciding witnesses believe and how much of their

believe, youtestimony to should consider both the direct and the
— sorry,circumstantial I’m the direct and the cross-examination

of the witness. You should consider these in decidingfactors the
witnesses,credibility of all or theywhether not behappen to

ordinary citizens or police officers.
short,In you testimonyshould consider the of each witness and

give weight youit the think it You alldeserves. can ofaccept what
a to you rejectwitness has can ofsay; all what a witness tohas
say; you rejector can some of it canaccept youand some of It’sit.
entirely you.up to

trial,At the close of the trial repeat generalcourt did not these
did, however,instructions. It give the following instructions:

The testimony of some mustwitnesses be withconsidered more
caution than testimonythe of other Youwitnesses. have heard the
testimony of an informant. An informant is providessomeone who
information againstor evidence someone inelse return for some
consideration, such as an agreement by the State orto reduce

against thedrop charges informant or otherwise theprovide
informant awith more favorable of thedisposition informant’s
own withdifficulties law than would beotherwise the case.

law,Under the the State has rightthe to use asinformants
witnesses. The testimony mayof such a inperson be received
evidence, by youconsidered and given weight yousuch as the
jurors feel it testimonydeserves. The of an informant bemay.

—for itself in forenough itself a conviction if you find that it
guilt beyondestablishes the Defendant’s a reasonable doubt.

However, it also testimonyis true that the of an informant bemust
by youscrutinized ingreatwith care and caution ifdeciding what

any weight it be Ingiven. youshould particular, must consider
testimonywhether the of an informant has been affected by the

agreement the informant struck withhas the or byState the
informant’s inown self-interest of bythe outcome the case or
prejudice against the Defendant.

previously expressedWe have our reluctance to a categori­establish
cal rule thatrequiring specific giveninstructions be when informants

(2011).testify. 338,v. 161Knight,State N.H. 343 As we have long
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ain to determine whetherthe trial is the bestjudge positionrecognized,
given.be Id.particular instruction should

a ruleadoptwe decline topractice,with our establishedConsistent
that of thejurytrial court a evidencerequirethat would that a instruct

defendant, inwitness, maythan be consideredof a other theconvictions
306,Hebert,v. 158N.H.credibility.that Stateassessing Comparewitness’s

(2009) (because toisprior inherently prejudicialof conviction313 evidence
suchdefendant, when it admitsgive limitingtrial court must instruction

609(a)to Rule unless defen­impeachment purposes pursuantforevidence
record). Indeed,on therighthis to such instructionexpresslydant waives

mightthepurposeto of another for which convictionsit is difficult conceive
observed, wayhasSupremeAs the States Court “Onebe admitted. United

aof the is to evidence of criminaldiscrediting priorwitness introduce
doingthat so intends to affordByconviction of witness. the cross-examiner

to is such that bejurythe a basis infer that the witness’ character he would
than to be truthful in hislikely average trustworthyless the citizen

The of evidence a crime is atestimony. prior generalintroduction of thus
Alaska, 308,the the witness.” v. 415 316credibilityattack on of Davis U.S.

(1974). given byin their instructions the trialHaving entiretyreviewed the
court, it giveconclude that the court did when declined to awe not err

that the relevantspecific jury priorinstruction witnesses’ convictionswere
credibility. a trial aAlthough may give limitingto their court such

instruction, it is not the not thewhen witness is defendant.required

Finally, although may providewe caution that a trial court prelimi­
nary jury alonginstructions on witness with othercredibility, preliminary
instructions, instructions,it should the with allprovide jury necessary

instructions,witness in final oralincluding credibility charge.its Because
case, however,in provided jurytrial court the with copiesthe this written

instructions,of whichpreliminaryits included instructions on witness
trial tocredibility, we conclude that the court’s failure include witness

in finalcredibility chargeinstructions its does not warrant reversal.

Affirmed.

DALIANIS, C.J., JJ.,HICKS, BASSETT,and LYNN concurred.and


