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(SusanA. Delaney, McGinnis,Michael attorney general P. senior
assistant onattorney general, orally),the brief and thefor State.

Johnson,Christopher defender, Concord,M. chief appellate of on the
brief and theorally, for defendant.

Lynn, jurisdictions,J. Consistent with the law of most Hamp­New
801(d)(2)(E)shire Rule of permitsEvidence the introduction of co-­

conspirators’ statements when the of and induringmade course further­
However,ance of a conspiracy. ofpost-arrest co-conspiratorsstatements

not case,are under thisadmissible rule.1 In this a substantial number of
post-arrest wereco-conspirator improperly duringstatements admitted

defendant,trial of Rodriguez,the the Hector Superiorbefore the Court
J.)(Colburn, chargeson of burglary, conspiracy burglary,to commit first

assault, accomplice assault,todegree conspiracyfirst and to commitdegree
(2007)degree liability);first assault. See RSA (accomplice626:8 RSA 629:3

(2007) (first(2007) assault);(conspiracy); RSA 631:1 635:1degree RSA
(2007) (burglary). Following his on all the trial courtcharges,conviction
acknowledged remedy by vacatingits error and to it theattempted

(theburglary one of degreeconviction and the first assault convictions one

1 (2008) (“[WJhere858, coconspirators§29A AM. Jur. 2D Evidence at were inSee 149-50
confessions,custody they objects complete,conspiracywhen were andmade their the of the

cohorts,coconspirators attemptingthe were not to conceal the crime or their the statements
Meises, 5, 18conspiracy.”);not ofwere made in furtherance the United States v. 645 F.3d n.

(1st 2011) (“There hearsay co-conspiratorquestion exception21 Cir. is no that the for
during conspiracy, applystatements course and in of the does not to...made the furtherance

omitted)).post-arrest (quotationstatements.” and citation
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ina theprincipalacted astheorythe that the defendantbased on
assault), three convictionsremainingtheallowingof the whilecommission

admitted evidenceimproperlythat theto Because we concludestand.
convictiononly to the defendant’srespectharmless error withconstitutes

conviction, histhat but reversewe affirmburglary,for to commitconspiracy
degree chargesfirst assaultconspiracyandaccompliceconvictions on the

charges.for a new trial on thoseand remand

I

andclarityIn interests ofadduced at trial. thefollowingThe facts were
admitted statementsimproperlyrole that theintegralto underscore the

italics,case, in whilethose statementsin the we reciteplayed State’s
2010,font. In thein standardthe admitted evidencedetailing properly

at thetogetherwere incarceratedand Jesus “Stretch” Cortesdefendant
(YDC) employeein A YDC testifiedManchester.Youth Detention Center

and that analong verynot well”getthat and the defendant “didCortes
him agaveandassaulted the defendantincident occurred when Cortes
“werethat he and Cortessayheard the defendanteye. employeeblack The

that he waspeoplethat “someto have some of retaliation” andgoing type
brother, to him.” The YDCwith, going helphis waspossiblyfriends

and“just talking”statements ascharacterized the defendant’semployee
Mederos, who inter-Police Detective Daniel“embellish[ing].” Nashua

him that “he’s haddefendant, that the defendant toldthe testifiedviewed
issues with Stretchpast Corte[s].”Jesus

in with his2, 2011, at his home NashuaJanuary the defendant wasOn
“Bori”Serrano, and Adambrother, as well as Junior VincenteAnthony

atIannelli wereVoight and NicoleeveningThat same NicholasSantiago.
and thencalled the defendantVoightIannelli testified thatIannelli’s house.

theyandagreedhim to the defendant’s house. Sheasked Iannelli to drive
p.m.left at around 7

house, encoun-Iannelli, Voightshe andto at the defendant’sAccording
Vincente, of whomdefendant, Serrano, Santiago,and nonetered the

outside, wearing oversizedstandingThe men wereIannelli had met before.
IannelliSpanish,were whichpants. They speakingand baggysweatshirts

inmentionedunderstand, the name “Stretch”and she heardcould not
makingand“talking,men asdescribed thegenerallyIannellipassing.
movingandhyperactiveofgetting kindgestures, moving,weird like

themselves.” Shegoing... aboutaround, their shirtslifting [and]and like
inVoight engageandheard the defendantany weapons.not Iannellidid see

leader,”to her to be “theappearedin The defendantEnglish.small talk
everybody.”leadingman on . . .big campus“the
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Detective Alex Gorman interviewed He that toldVoight. Voighttestified
him that he knew where Cortes lived and told Voightthe tolddefendant.

that he a priorGorman “had a double with Stretch” assault andbeef forfor
“shorting marijuana.”his bags Detective Mederos interviewed Vincente.of

that, Vincente,accordingHe to was toplan go“the to [Cortes’]testified
house because knew him weed” and[Voight] buying “gave thefrom

about where Stretch lived.” also that theMederos testifiedinformation
defendant admitted to him that “he was thatgroup,” “they plannedwith a

Stretch,”goto and assault and that “they basically upcame and intended
goto over to Jesus residence to assault him.”Corte[s’]
Detective Gorman that Santiago told him that the toplan wastestified

up Nevertheless,beat Cortes “stab Santiagoand not to him or kill him.”
sword,Gorman that a knife,told he abrought eight“mini-Samurai inches

blade,”in length,total a .probablywith .. toand showed itfour-inch
cross-examination,everyone. On Gorman Santiago’s accountclarified of

showing the to the others'.knife

does say[H]e that he shows it. Obviously transcriptthe doesn’t
show the motions that he was hemaking. says,When “I got it

here,”right was, interview,he in the lifting up his shirt and
—topointing his waistband saying that he didn’t take and when

said, out,I know,“Did ityou you around,”take and it he[wave]
said, “No, I righthad it here.”

Iannelli house,testified that at the defendant’s the defendant asked her
license,if she had her car,driver’s whether drivingshe was her own and

longhow she driving.had been He herthen asked to drive him “some-
where,” say Iannelli,but he did not where. According to the defendant’s
tone was such notthat she did feel she of refusinghad the choice him. The

car, Serrano, Vincente,gotdefendant into Iannelli’s while andSantiago,
Voight agot into silver Lincoln that to thebelonged defendant’s mother.
Iannelli anysaid that she did not have in her car and did not lookweapons

the it weapons.inside Lincoln to see if contained The defendant instructed
Iannelli to they going.follow the Lincoln but did not tell her where were

that, Voight,Detective Gorman to once he was in theaccordingtestified
Serrano, Vincente,with specificallycar and he “whereSantiago, explained

the . ..building bringingin that was them to Stretch lived.”Voight [that]
door, stairs,you“He said that main take ago go upin the the and it’sleft

door themyour right. gave apartmentthe on And he also anfirst
206.” not see andVoight any weaponsnumber... told Gorman that he did

.they possibly“knew that were to beat take his ..going up Stretch and
drugs.” that “a miniatureSantiago broughttold Gorman Serrano baseball
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Gorman, alsowhobat, baseball bat” made wood.almost like a souvenir of
Serrano, broughtthe menthat Serranointerviewed confirmedtestified

in the Lincoln.with themweapons
lot of anparkingLincoln to thethat she followed theIannelli testified
into theVoight pulledin Nashua.Ledgeon Streetapartment building

nextparkedIannelliaway building;from thefacinglot andparking parked
car andout of Iannelli’shim, building. gotThe defendantfacingto the

Serrano, Lincoln. The defendantgot out of theand VincenteSantiago,
car, in theirVoightin she and remainedstayto the andinstructed Iannelli

Serrano, wentdefendant, and VincenteSantiago,thecars whilerespective
carryingmasks orwearingnot see thembuilding.into the Iannelli did

did not hear whattalking,men were butthat theweapons. She observed
up.of her car were rolledbecause the windowsthey sayingwere

himdescribed to whatthat the defendantDetective Mederos testified
defendant, Serrano, and enteredSantiago, Vincentenext. Thehappened

residence,” frontthrough itsas Corte[s’]which “was identifiedbuilding,the
faces, upall wenttheyandthings over their“putentrance. The men black

building, defendant]whereapartment [thefloor of theto the second
toldThe defendantapartment.”outside thenear the fire doorremained
firestayed bythat he theas extra muscle and“that he went thereMederos

went to theSerrano, [Santiago]and BoriAnthony Junior Vincentedoor as
206,” Stretch lived.where the defendant believedfront of apartmentdoor

trial, that the fireat Mederos testifiedintroducedupon photographsBased
and,to 206apartmentfeet from the doortwentywas approximatelydoor

hallway. .door, the entire .“[y]oufire can seebeside thestanding
206.apartmentfront door” of. .. the entireoutside [and]

Mederos, him that “someonethe defendant toldto DetectiveAccording
door,door, defendant]the andopened [theand an individualknocked on the

athe door withwho answeredstrike ... the individualobserved [Serrano]
small, ... T-ball“a woodenbat asdefendant described Serrano’sbat.” The

in ...hand stretched outright“with hisSantiagosawbat.” The defendant
Santiagohim and Vincente followedSerranoapartment”;front of enter the
hallwayfrom theanythingseeThe “couldn’tinto the defendantapartment.

came to theit was a male thatthan “thaton inside” othergoingofwhat was
out tothe door turnedMederos, openedman whoto theAccordingdoor.”

build orRousseau, clearly [had]not the samewho “[was]have been Maxene
Corte[s],” that the two mensuchas Jesuscharacteristicsphysicalthe same

mistake].”that there wouldn’t be [aenough“are dissimilar
he,him that it wasVincente toldthatDetective Mederos testifiedfurther

was theand that itVincente, looking out”hallwayin thewho “was
Serranoand Serrano.Santiagowithapartmentwho entered thedefendant

door, inSantiago rushedthe thenopenedman whohit with a bat thefirst



805

later,knife,with a Aby Serrano and the short whilefollowed defendant.
206,Vincente opened apartment go,”the door to said and the“Let’s men

the building.fled
Mederos that Serrano told him that both the andtestified defendant

Vincente apartment togetherwent into 206 with and Santiago;himself
Serrano apartmentdid not where the thespecify inside went.defendant

cross-examination, that,however,On Mederos hisduring inter-testified
view,Serrano also told him that he nor theneither went insidedefendant
the apartment.

Detective Gorman Santiago’s differingabout versions whattestified of
transpired the apartment building.inside toldSantiago Gorman that

door,Serrano the openedhit with bat the man who then Santiagothefirst
man,stabbed the and then apartment.Vincente them into thefollowed

Santiago also told Gorman that goVincente did not into the apartment
and stood as theoutside lookout. At some point, Santiago said that he
served as the lookout and go apartment. Finally,did not inside the
Santiago told Gorman that and first,Vincente Serrano went in and “then
they came brought [Santiago]back and over Santiagolater” said that all

them “were wearing masks ... hador some sort covering.”of offace
Rousseau testified about what whenhappened openedhe the door. He

was first hit on foreheadthe with a baseball bat and then stumbled back as
hit, kicked,he was and punched repeatedly. attemptedSomeone to stab

him, but he kept blocking the attempts. Rousseau’s vision was blurry and
“bloody” and he not manycould howdescribe assailants he saw:

When I groundwas on the was a ingentlemanthere front of me
mask,with a Iand could a gentlemanlook there’s tall and now the

gentleman kept pacing. giveBut I cannot any description be-
cause ... so blurry.it was not much I onlyThere’s could see... the
way know, me,I guythere was a inchubby front of because he

much, face,pretty right myon ask me for thatsomebody they
said,know. They you“Are so and so?”

asked,Rousseau that he “soresponded was not and so” and ‘What did I do
you guys?to I do not know you guys.” “chubbyThe bent andguy” down

offpulled a black-and-white The menmask. asked Rousseau whether he
inlived the apartment. yes,Rousseau said at which “thepoint chubby guy

around, friend,” swore,to his the ofturn[ed] talk[ed] and then men ran out
apartment.the The assault approximatelylasted five minutes.

Although Rousseau testified a aguy,”on direct examination about “tall
“chubby man,guy,” gentlemana masked and “another hepacing,” appeared

manyunclear as to he or theyhow assailants saw what looked like.
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mask, did he enterthewearingwho wasQ: person. . . theWas
your apartment?

A: Yes.

tall guy?about theQ: Okay.What

A: Yes.

chubby guy?theAnd what aboutQ:

me,in front of and thelike it wasNo, lookedchubby guyA: the
— itbigI can howtellgentleman pacing.anothertall it wasguy

that waseverythingwithdescriptionI nogivecannotwas because
All I could seeno description.I can tellon and blurriness.going

mask, chubby,it’swhythat’swas, with thegentlemanthere was a
him the question.I askedin front of me. ...

[Wjhat where was he?pacing,who wasguytheQ: Okay.... about

the tallkitchen, guy.it like behindbut wasA: in . . . theHe was

of thehe described onecross-examination, clarified thatRousseauOn
that heand“chubby guy,”than thehe was talleras tall becauseassailants

towas so closebecause hechubbyas“chubby guy”thedescribed
coulda hequestion;ask Rousseauhe down toface when bentRousseau’s

cross-examination,onfurther. Alsoanychubby guy”“thisnot describe
assailants, he could notalthoughthreethat there wereRousseau indicated

them.describe
down thewalkedup,Rousseau stoodapartment,theAfter the men left

out the front dooralarm, andwalked downstairsthe firehallway, pulled
“Go,say go, go”voiceHe heard a maleand hit [him].”a “car reversedwhere

window,”trunk and the backand, “body lay on thecar as hisfrom inside the
He sawthe back window.”smashing]kind ofhard ...he “hit the car real

car.drivinghair theblack wasgirlthat a white with
ranin, four menwalked thetheyafterthat five minutesIannelli testified
gotthe other threeher car whilegot intoThe defendantbuilding.out of the

instructedThe defendantwaiting.wasVoightwhereinto the Lincoln
lot,parkingof the“Go, backed outdrive, Voightyelling go, go.”Iannelli to

something,up and feltIannelli “backedway out. Thena car on hishitting
ofsmashed, top [her]was onsomebodythenandwindshieldand [her rear]

caron“jumped [her]male whoa tall blackaround and sawturnedcar.” She
kept “sayingThe defendantin, after them.”like cometrying gettoand was

lot. Thethe parkingand leftoutpulledand Iannelliand to leave”goto
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just straightdefendant nervous and instructed Iannelli “toappeared go
it quicker.” [they]because was She “asked him what and wherehappened

justwere He told not to to andgoing. questions keep going,ask and[her]
kept himself.”repeating

house, car,stayedBack at the in butinitiallydefendant’s Iannelli the the
defendant out told her out car.got getand to of the The others were

there,already in notengaged weapons.conversation. Iannelli did see any
She the apartment theyheard defendant which wentbudding“describe[]
to, that,and It[Voight] wrong wrongthen said ‘It was the was the one.guy.
I said togoto the left. You went to the or like that.”right,’ something On
cross-examination, said,that she not whoIannelli clarified did remember
“Wegot wrong guy.” acting “[v]erythe The men were nervous and scared.”
Approximately later,minutes Voightfive she and went back to Iannelli’s
house, Voightand was “freaking screamingout and and yelling.”

day,The next happened throughIannelli learned what had news
accounts. father her Department,Her took to the Nashua Police where she

Gorman,spoke with identified the defendant from a photographic array,
and locate In ofhelped Voight. ensuingthe course the investigation, police

defendant, Serrano, Vincente,the Voight, Santiago.interviewed and They
spokealso Awith Rousseau. search of the silver Lincoln “aproduced pair

of black that withleggings were consistent some of the ... ofdescriptions
one of attack],the face thecoverings during as well as a wooden stick[used

handle,or ax inshovel handle the trunk.” policeThe did not test the stick
because,for Gorman,fingerprints according to “it matchgenerally didn’t

the ofdescription bythe thatweapon everybody.”was described... Nor did
they test leggingsthe for DNA. The did not collectpolice any fingerprints

evidence,or DNA,other such apartment.forensic as from the
trial,During objectedthe the defendant andrepeatedly unsuccessfully to

the admission of Detective and testimonyGorman’s Detective Mederos’
Serrano, Vincente,concerning they bywhat were told Voight, Santiago.and

When toproposedthe State “elicit statements in furtherance of th[e]
Mederos,”conspiracy co-conspirator throughfrom the Detective[Vincente]

objected, bythe defendant failedarguing that the State had to establish a
of apreponderance conspiracythe evidence the existence of and that

admission his underrightsof these statements would violate the
Clause. The court objection.Confrontation overruled the When Mederos

Voight,testified about what Vincente said he heard from the defense
objected grounds hearsay.on the that such statements constituted double
The court but allowed to withagreed, proceedthe State “consistent [its]
ruling.” proceeded questionThe State to Mederos about what Vincente told
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histo aboutbegan testifyhim When MederosVoight had told Vincente.
courtSerrano, objectionits and theinterview with the defense renewed

ruling.to its previousadhered
Mederos, the courtbegan cross-examiningcounselBefore defense

The statedobjections. judgeits on the defendant’s trialrulingreaffirmed
evidence,”of specificallythat in so “was focused on the rulesruling, she

801(d)(2)(E), and, having furtherHampshireNew Rule of Evidence
Clause,the Confrontationargumentsresearched the defendant’s under

the that he needed to cross-examineruling. arguedaffirmed The defendant
gave inconsistent accounts of whatco-conspirators they vastlythe because

todefendant be abletranspired. respondedhad The State that the would
maythat becross-examine the detectives and of other statements“inquire

as in furtherancebeinginconsistent with those statements that are elicited
admissibilityruleof the The asked that the court on theconspiracy.” State

basis, and theco-conspirators’ question-by-questionof the statements on a
Voight’s Santiago’sandagreed. began testifycourt Before Gorman to about

courtstatements, objectionhis and thethe defendant renewedpost-arrest
ruling.itsagain reaffirmed

followingcase to the court thesubmitting jury, gavePrior to the the
instruction:

testimony by AnthonyYou’ve relative to statements madeheard
Vincente,Serrano, allSantiago Voight,Junior Adam and Nicholas

atco-conspiratorsof and unavailable witnessesallegedwhom are
unavailable,trial. a is andmany why personThere can be reasons

as to did not at thisyou why they testifyare not to speculate
. .trial. .

didalleged co-conspiratorsYou that because theseshould note
tohave antestify, opportunitydefendant]not did not[the

canchallenge directly.statements Youquestion them or their
true,statements, the as orreject you accepttheir can statements

true.rejectcan and of these statements asyou accept some some
short, weight you theythem much as thinkyou giveIn should as

deserve.

deliberations, orjurythe to detective MederosDuring asked “hear/see
Anthonyhis interview with Serranotestimony regardingdetective Gorman

availabletranscriptThe court that no wasrespondedand Junior Vincente.”
juryTherely uponto their collective memories.jurorsand instructed the

the of all five charges.convicted defendant
verdicts, thethatarguingto set aside theThe defendant moved

becauseimproperly admittedstatements wereco-conspirators’ post-arrest
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the of in of thethey during pendencywere made neither nor furtherance
motion,hearingAt a on the the court ruled that “the co-conspiracy.

;. . inconspirators’ waystatements should not have been allowed ... the
in,” error, becomes,they givencame it harmlessquestionand this “the is

error there . . . on toenoughbecause is evidence the balance sustain the
remainingconvictions.”The court found that the admissible evidence was

not sufficient forsupport burglary degreeto the convictionsfor and the first
chargeassault on the defendant’s as a inpredicated participation principal

that offense. As the remainingto convictions for the three thecharges,
court ruled:

[U]ltimately, ... in context a toparticularly the of motion
fact,vacate... after aand the of thenegating charge,... Defense

in this ofcertainlycase met their burden thatestablishing there
might have been error. And analysis justthen the becomes how
harmless Iit is. And think there ofplentywas other totestimony
support conviction,the which is I’m not towhy going grant it on
all the charges.other

The court subsequently settingissued a orderwritten aside the convic-
burglarytions for and first degree upon liabilityassault based the principal

theory, and theupholding conspiracy burglary,convictions for to commit
conspiracy assault,to commit degreefirst and first degree assault based
upon accomplice liability. The court determined that the admission of the
co-conspirators’ statements was to New ofcontrary Hampshire Rule
Evidence 801 notthey duringbecause were made the of and inpendency

of conspiracy, contraryfurtherance the and to the ClauseConfrontation
thebecause statements were testimonial. v. 541Washington,See Crawford

CONST,(2004);U.S. 36 amend. The court to theproceeded applyU.S. VI.
verdict,of applicable wherebystandard review to motions to set aaside

evidence,“the of establishingdefendant has the burden that inthe viewed
State,entiretyits and with all reasonable in favor ofinferences drawn the

was aprove beyondinsufficient to reasonable doubt that he was ofguilty
(2010)Fandozzi, 773,crime charged.”the State v. N.H. (quotation159 782

omitted). (1)standard,thisApplying the court concluded that: “the balance
evidence, statements,of the isco-conspiratorabsent the sufficient to find

(2)the ofguilty burglary”;defendant to commit “with allconspiracy
State,inreasonable drawn favor of the is[the evidence]inferences

a guilty charge conspiracysufficient to sustain as to of to commitverdict the
(3)assault”; thatdegreefirst and “there is sufficient evidence the defendant

appealto degreeacted in concert with the others commit first assault.” This
followed.
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II

wrongtheappliedtrial courtthat thearguesthe defendantappeal,On
Theaside the verdicts.on his motion to setrulingwhenstandard of review

toapplicablethe standardconvictions undercourt reviewed thetrial
toverdict; on the defendantit the burdenplacedset aside amotions to

evidence, allwithadmittedentirety properlyof thethat theestablish
State, provetowas insufficientin favor of theinferences drawnreasonable

id. Theguilty. Seethe defendant wasdoubt thata reasonablebeyond
harmless errortheappliedshould havethat the courtarguesdefendant

demonstrate, abeyondtotest, on the Stateputs the burdenwhich
affect thedid notdoubt, erroneously admitted evidencethat thereasonable

(2007).102, respondsStateBeede, 109 The156 N.H.State v.verdict. See
filehe did notthis becauseargumentto preservethe failedthat defendant

standard,legalthe correctapplythe court toaskingreconsidera motion to
Butland, N.H. 676v. 147CorrectionsHampshire Departmentsee New of

onduring hearingtheobjection(2002), contemporaneousa specificor make
379,Ericson, 386verdicts, 159 N.H.see v.the Statethe motion to set aside

(2009); R. 59-A.SUPER. Ct.
of theadmissionimpropertrial court’sappealsalso theThe defendant

requireserrorthat thisarguesandco-conspirator statementspost-arrest
thecross-appealednotThe State hasall of his convictions.the reversal of

statements, norof thesein the admissionthat it erredrulingtrial court’s
— degreeand firstburglaryof thethe court dismissalbyaction takenthe

— Furthermore, theremedyto its error.2liability chargesassault-principal
argumenthispreservetodefendant failedarguenot that thedoesState

hisreversal ofrequiresof the statementsadmissionimproperthat the
convictions.

the defendantto address whetherdo not needAccordingly, we
the trial courtthatstandard of reviewchallenge to thehispreserved

Instead, directly questionto thewe proceedmotion.to hisapplied post-trial
Detective Mederos’andof Detective Gorman’sthe admissionof whether

Vincente,Serrano,by Voight,toldthey wereconcerning whattestimony
to harmless error.amountedSantiagoand

thatdoubta reasonablesay beyondif canharmless weAn error is
provingofbears the burdenThe Statenot affect the verdict.it did

hasthe Stateof whetherharmless. The evaluationan error isthat

2 (1988) offeredNelson, 33, (holding the evidencethat “where34488 U.S.But see Lockhart v.
erroneously have beennot —wouldorby court —whetherby the trialthe and admittedState

retrial”);precludeverdict, Jeopardy notdoesguilty Double Clausetheto sustain asufficient
(2010) holding purposes offor576, (adoptingHorak, Lockhart’s582-83159 N.H.State v.

Constitution).Hampshireanalysis Newjeopardy under thedouble
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met its of theburden involves consideration alternative evidence
at trial and the Anpresented the character of contested evidence.

may beyonderror be harmless a ifreasonable doubt the alterna-
oftive evidence the defendant’s is of anguilt overwhelming

nature, quantity or and ifweight, merelythe contested evidence is
or ininconsequential strengthcumulative relation to the of the

making determination,State’s evidence of In thisguilt. we
consider the alternative at trial as thepresentedevidence well as
character of the inadmissible itself.evidence

(citations omitted).Beede, 156 N.H. at 109
As to the accompliceconvictionsfor to first degree conspiracyassault and

assault,degreeto commit first we cannot thatconclude the erroneous
Vincente’s, Serrano’s,admission of Voight’s, Santiago’sand post-arrest

thethrough testimonystatements of Detectives Mederos and Gorman was
beyondharmless a reasonable doubt.

The indictment for degreetoaccomplice allegesfirst assault that the
defendant,

acting Serrano,while in concert Anthonywith Junior Vincente and
Adam Santiago, knowingly bodily injurycaused to byM.R.
striking M.R. in bat,the head with a stabbing him twice awith
knife kickingand him while he was on the ground; said bat and
knife being deadly asweapons then and there used ....

if,A person acts as an accomplice the ofpurpose promoting or“[w]ith
facilitating offense,the commission of the he solicits inpersonsuch other

it,committing or aids or oragrees attempts to aid such other inperson
111(a).626:8, Here,orplanning committing it.” RSA the defendant is

toalleged have facilitated the of degree bycommission first assault
“knowingly caus[ing] injurybodily by deadlyto another means of a

631:1,1(b).weapon.” RSA
As to the conspiracy degreedefendant’s conviction for to commit first

assault, a for conspiracy requiresconviction criminal the State to thatprove
defendant,the “with a thatpurpose bya crime defined statute be

committed,.. . agree[d] personswith one or more to commit or cause the
crime,commission of such an ofbyand overt act committed one the[wa]s

629:3,inconspirators furtherance of the I. The indict-conspiracy.” RSA
ment conspiracy degreefor to commit first assault that thealleges
defendant,

Assault,with the to commit the of First didpurpose Degreecrime
Vincente,withagree Voight, AnthonyNicholas Junior Serrano and
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... to causeSantiago to to the residence of Jesus CortesgoAdam
knife,athe a and said batinjury throughto him use of batbodily

theymanner were intendedbeing deadly weaponsknife in theand
to used ....be

to commitallegedly conspiredtheunderlyingThe offense which defendant
which, ofassault, as is the use acharged,an element ofdegreewas first

1(b).631:1,See RSAdeadly weapon.

mustconspiracy, jurya of criminal the findguiltyTo find defendant
—— (1975)665,Gilbert, 115 667tacitly, State v. N.H.agreedthat he even

Douglas,offense. See v.underlyingto each of the Statebring about element
(Conn. (“[P]roof2011)699, of a to commitApp. conspiracy11 707 Ct.A.3d

to bringintendedproof conspiratorsa offense that thespecific requires
(quotation and bracketsconspiredof the offense.”about the elements

omitted)). in mustconspiracy prosecutionThis is that ajury“[a]the reason
the that a defendanton all essential of crimebe instructed of the elements

223,§15A Conspiracyis to have to commit...” C.J.S.alleged conspired
(9th 2009)1053, 1058McCaleb,(2012); v. 552 F.3d Cir.at United States511

(“[A] ifin a case it fails to instruct theconspiracycourt errsplainlydistrict
object conspiracy.”crime that is the of theon an element of thejury

omitted)).(quotation

to with othersconspiracyAn is insufficient establishagreement
[thebe done . . . withoutthat certain activities defendant]

specificthe was to commit theknowing conspiracythat the goal of
ofcharged conspiracy.as the basis thecrime

knowledgeofshowinga mereconspiracy byA is not established
in orpurposes,theirparties, acquiescenceof the acts of the other

the or aware-presenceof crime. Merepassive cognizancemere
inknowingmust some participationis insufficient. There beness

to of the commona view the furtheranceconspiracythe with
anddesign purpose.

added).122, (emphasis§ 449-50supra15A atConspiracy,C.J.S.
to commit firstThus, conspiracyconvictions forto affirm the defendant’s

assault, must be able toand to first weaccomplice degreeassaultdegree
overwhelmingly establishedthat the evidenceproperly-admittedconclude

deadlythat would beunderstanding weaponsat least a tacitthat he had
Beede, 156N.H. at 109.The Statethe assault.in the commission of Seeused

met,is arguing:that this standardasserts

and thedeadly weaponsof the attack withGiven the swiftness
groupthat thesense dictatesinto the commonentry apartment,
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planned deadly weapons, theyhad to attack Cortes with that had
attack,to the that theplanned apartment duringenter the and

weapons readyothers had their out and before Rousseau an-
theswered door.

Mederos,We are not convinced. In his theinterview with defendant
acknowledged planned say weaponsthe assault on Cortes but did not that
would be used in the attack. Iannelli testified that she saw the men lift their
shirts, not any Santiago’sbut she did see weapons. improperly-admitted
statement that he showed the everyone onlyknife to constituted the direct

thatevidence the defendant that co-conspiratorsknew one of the was
armed. There is no thatevidence the defendant knew Serrano was armed

bat,with a other than the inference that he must have seen Serrano holding
it at point waysome on his into once the building; yetinside Iannelliand/or
testified that did any weaponsshe not see when the men went into the
building.

though juryEven a reasonablycould have found that the defendant must
have Santiagoseen bare the knife before one of the men knocked on the

—door, and therefore concluded ofuponbased the absence of evidence the
objectiondefendant’s attemptedor fromwithdrawal the venture at that

—point that he assented of weapon,to the use this ofstrengththe this
inferential chain not compellingis in of recordlight the as a whole. Mederos
testified that firethe door was approximately twenty feet from the todoor

206,apartment and absent Santiago’s improperly admitted ofdescription
the knife as being eight inches long, there was no other evidence concerning

—the size of the knife and therefore the obviousness of its Thevisibility.3
defendant told merelyMederos that he saw Santiago, with his handright
extended, enter the apartment.

bat,As to the although jurya reasonablycould have found that the
door,defendant saw Serrano with the bat before openedRousseau the the

properly-admitted evidence that he knew a inbat would be used the
of knife,commission the offense not overwhelming.is As with the the size

and appearance of the bat are far from obvious.Although Mederos testified
that the defendant described “the bat that Anthonyhis brother Serrano

bat,”had... as a small wooden... T-ball the notdetective did indicate that
the defendant acknowledged seeing actuallySerrano with the bat hebefore
used it to hit police ultimatelyRousseau. The retrieved from the Lincoln

3 — ■— placingThe trial court and State thatfound the does not contest the evidence the
(andapartment rendering part physicaldefendant inside the therefore him of the attack on

Rousseau) entirely post-arrest co-conspiratorcame from statements. To determine whether
error,the oferroneous admission these statements was harmless we must therefore consider

only building:the alternative of location the hisevidence the defendant’s within statement to
byheMederos that remained the fire door and acted as a lookout.



814

handle,”handle,“a or axwhat Gorman described as wooden stick shovel
by“the that ...weaponwhich was so dissimilar to was described

Additionally,not it forpolice fingerprints.that the did testeverybody”
wearingthat men sweatshirts andIannelli testified the were oversized

orclothing which could either a knife abaggy pants, under one conceal
bat.small

Moreover, co-conspiratorsof thethe admitted statementsimproperly
inapartment physicalthe the theparticipatingdefendant insideplaced

— deadlythaton a scenario under which the inferenceattack Rousseau
and consent was farknowledgeused with the defendant’sweapons were

stronger than without evidence.such

sum,In account the that thetaking suggestingeven of evidence
venture,criminal concludedefendant have been the leader of the wemay

tothe of the of firstguilt accomplicethat admissible evidence defendant’s
assault of anassault and to commit first “isdegree conspiracy degree [not]

nature, or the evidence isoverwhelming weight, and... contestedquantity
in to the of theinconsequential strengthcumulative or relationmerely[not]

theof that error was notguilt.” HavingState’s evidence Id. determined
harmless, Reid,v. 134reverse these convictions and remand. See Statewe

(1984).638,418, (1991); Leuthner,v. 124 N.H. 642N.H. 423 State
to commitFinally, addressing conspiracythe defendant’s conviction for

post-arrest co-conspiratorof theburglary, we find that the admission
635:1,1, “A is ofperson guiltystatements harmless error. Under RSAwas

structure,building separatelyorburglary occupiedif he enters a or
thereof, to commit aoccupiedsecured or section with crimepurpose

629:3,1.. . alsotherein . .” See RSA

of agreementThe that admissible evidence anarguesdefendant the
isthe to commit a crime inside notapartment purposeto enter the with

thatA YDC the defendantoverwhelming. disagree. employeeWe testified
brother,friends, himhelphe enlist and his toperhapssaid would his

that, assault,nighton the of theretaliate Cortes. Iannelli testifiedagainst
the toappearedmen the name “Stretch” and defendant bethe mentioned

further the defendantgroup. persuadedleader the testified thatthe of She
Yoightand to and the others.her to drive him instructed her follow

Mederos, apartmentsaid entered theAccording to the defendant he
impor­as residence.” Mostbuilding because was identified“[i]t Corte[s’]

that,to him on thethat the defendant admittedtantly, Mederos testified
2, came2011, they basically upwas with a andJanuary groupof “henight

him.” Into assaultto to Jesus residencego Corte[s’]and intended over
“lookout,”addition, to his as thestatements as actionsthe defendant’s

hithis attackers him and enteredtestimonyRousseau’s thatcombined with
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door,the apartment immediately upon openinghis the show thatplainly the
joinedcriminal venture that contemplated entryhe into the apartment to

carry out the attack. Giventhe defendant’s thatadmission he intended to go
to Cortes’ residence to himassault as well as thatevidence he enlisted the
help so,of to do weothers conclude that the alternative evidence of the

guilt Beede, 109,defendant’s is atoverwhelming, 156 N.H. affirmand the
defendant’s conviction for toconspiracy burglary.commit

We deem waived remaining questionsthe that the defendant raised in his
(2009).ofnotice but did not brief. v.appeal 449,State 159 N.H. 455Kelley,

part;in in part;reversedAffirmed
and remanded.

DALIANIS, C.J., HICKS, BASSETT, JJ.,and andCONBOY concurred.


