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(JamesPLLC, E. on the briefHigginsE. of ManchesterHigginsJames
orally), plaintiff.and for the

(Richard Head, associateDelaney, attorney generalMichael A. W.
for the State.attorney general, orally),on the brief and

(1)Difference, LLC, anHicks, plaintiff, Sunapee appeals:J. The The
J.)(Nicolosi, tosummary judgmentSuperior grantingorder of the Court

defendant, on claims for breachHampshire, Sunapee’sthe the State of New
contract, of anpromissory estoppel, impliedbreachequitable estoppel,of

reformation, and condem-dealing,of faith and fair inversegoodcovenant
J.)(2)nation; (Mangones, partiallyan of CourtSuperiorand order the
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the motion to dismiss inverse condemnationgranting Sunapee’sState’s
J.){Brown, rulingThe State an order of the Courtappeals Superiorclaim.

to claim. affirm inSunapee bring part,that has its reformation Westanding
in part, part,in andreverse vacate remand.

The assumed court infollowing by rulingfacts were the trial on the
Insummary judgment, bymotion for or supportedState’s are the record.

1996, oflegislature Hampshirethe authorized the New Department
(DRED) to toDevelopment agreementResources and Economic draft an

(2003).lease the ski area at RSASunapeeMount State Park. 12-A:29-a The
DRED,year, legislaturenext the directed the of incommissioner consul-

committee,with a ajoint developtation to forlegislative request proposals
(RFP) for, lease,among things,other “a agreement,concession or man-

1997,contract” for Mount Lawsagement Sunapeethe ski area. ch. 119.
1997, RFP,In October the State released a draft giving prospective

operators, public opportunityinterested and the an toparties, comment.
Representatives Resort,Sunapee’s predecessor,from MountainOkemo
Inc.,1 12, 1997,attended a onpublic hearingboth on the RFP November
and a mandatory informational week later formeeting operatorsheld a
considering asubmitting proposal.

15,1998, RFP,On January the State requiringissued the final proposal
1,by Aprilsubmission The RFP1998. stated that the Commissioner“[i]f

lease,arecommends the award of agreementconcession or management
RFP,resultingcontract from this it shall final or bindingnot be theupon

State unless and until it is approved by Capital Budgetthe Overview
Committee and the andGovernor Executive Council.” Included with the

partialRFP was a Mountmap Sunapee showing existingof State Park the
area;ski area. propertyThe to leased was a shadeddepictedbe as the state

park understood,boundaries shown. that itSunapee allegeswere not based
upon representations agents State,ofby premisesthe that the leased

to park’sextended the state northern and boundaries.western
Sunapee proposal,submitted which State accepted.its the DRED

and Sunapee TimothyCommissioner Robb Thomson Muellerpresident
(the Lease),negotiated theya Lease Operating Agreementand which

30,1998.April Attorneyon Assistant Generalsigned Senior Michael Walls
Maythe Lease on 4. Thomson hadapproved Sunapee previouslyand

DRED,State,inagreed writing completethat would a metesthroughthe
and bounds Atsurvey premises. signing,of the leasehold the time of

1 executed,point agreement assignedsome at Okemo itsAt after the lease issue was all of
title, reference,Sunapeeright, and The ease ofinterest therein to Difference. For we will treat

Sunapee having Sunapeeparty alongas in use inbeen the interest all and the name this
Sunapeeopinion to asrefer to Okemo as well The Difference.
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its metes andmap showingorhowever, description of the leaseholdlegalno
attached to the Lease.Sunapeeto orprovidedbounds had been

14.Maythe Lease onapprovedCommitteeCapital BudgetThe Overview
10, mapadate, producedthe Statepriorthat but to JuneafterSometime

leasehold area.metes and bounds of thewith theproperty descriptionand
extend to thein documents did notas described thosepremisesThe leased

left a bufferthe state but ratherpark,western boundaries ofnorthern and
Those docu-and leasehold boundaries.the boundariesparkarea between

andShaheento the Lease when Governor Jeanneappendedwerements
10,it on 1998.approved Junethe Executive Council

and western2000, that the northernSunapeein discoveredSometime
coterminous within the Lease were notdescribedleasehold boundaries

Nostrand, contactedattorney, Georgepark. Sunapee’sthose of the state
thesuggestedmade andWalls, that an error had beenAttorney agreedwho

Richard McLeod alsoit. Director of Parksamended to correctlease be
Nevertheless, exchangedand Wallsan error. while Nostrandacknowledged

2001,and theJanuary Aprilamendingfor the Lease betweenproposals
amended.Lease was never

RFP, Sunapee proposedhadit to therespondedFrom the time
stage,pre-submittalthe RFPDuringarea to the east.the skiexpanding

theplansexpansionwith easternprospective operatorsprovidedthe State
Sunapee’s plansneverdeveloped implemented.but hadhad itselfState

in the areathwarted, however, forest was discoveredgrowthwhen oldwere
theto the west becamepoint, expandingAt thatexpansion.of its proposed

option.viableonly
borderinglandto2000, options buy privately-ownedobtainedSunapeeIn

the and statestate Because leaseholdboundary park.of thethe western
however,Lease,inas coterminous thewere not describedboundariespark

landincludingwithout the bufferexpansionnot used forthis land could be
DRED approvethatAccordingly, Sunapee requestedin the leasehold.

in to the Lease.land an amendmentinclusion of the buffer
ofBald, commissioner27, 2002, who was thenGeorgeFebruaryOn
toa lease amendmentrecommend suchDRED, that he wouldannounced

met three enumer-SunapeeafteronlyCounciland Executivethe Governor
that itstime, informed the StateSunapeethisAroundated conditions.
expire.would soonparkto the stateadjacenton landoptionspurchase

expansionstill favored the westernthat heBased Bald’s assurancesupon
conditions, Sunapeehis enumeratedsatisfiedlong Sunapeeas asplan

for million.purchase optionsexercised the $2.1
conditions, was notplanthe expansionmet Bald’sAlthough Sunapee

andBald was commissionerwhileand Councilto the Governorpresented
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2004,Inwhile Benson was Governor. Sean O’Kane became commis-Craig
conditions, Sunapeesioner of DRED. He additional which alsoimposed

met.
inLynchJohn became 2005. hecampaigning, stronglyGovernor While

office,inopposed Sunapee’s plan expansion. Lynchfor Once Governor
urged to rejectCommissioner O’Kane the but O’Kane neverthelessplan,

that conditionally approverecommended the State a lease amendment
however, toexpanding Lynch, bringthe leasehold. Governor refused the

amendment before the Executive Council.
2007, or,In suedSunapee damages alternatively,October the State for

relief, contract,allegingmandamus breach of of anestoppel, impliedbreach
covenant of faith fairgood dealing,and and inverse condemnation. The

dismiss,State tomoved which the trial asexceptcourt denied to the
mandamus claim and so much of claimthe inverse condemnation as
concerned “land [Sunapee’s]outside the boundaries of lease.” Theoriginal
mandamus claim was prejudicedismissed without and wasSunapee given
leave to its complaintamend bill of to a claimadd for reformation of

Sunapeecontract. filed amended complaint,its bill of aadding reformation
count, in December 2008.

The State moved to the claim groundstrike reformation on the that
Sunapee allassigned right,had of its interest intitle and the Lease to CNL

(CNL), and, therefore,Income Mount LLCSunapee, standinglacked to
bring a reformation claim. The State also moved for summary judgment on

motion,all claims. trial court grantedThe that assuming, deciding,without
that had toSunapee standing seek reformation of the SunapeeLease.
appealed.

In inresponse againits that the thatappeal, SunapeeState asserted
lacked tostanding seek reformation of Lease. isstandingthe Because
jurisdictional, proceedwe declined to aappeal findingwith the without on

Furthermore,the a factquestionissue. because is of and thestanding
law,record was insufficient for to ofus determine the issue as a matter we

finding by Althoughremanded for a factual court. thethe trial State
claim,challenged standing theonly respectwith to reformation we

counts,remanded a of to allstandingfor determination as while otherwise
jurisdiction appeal.ofretaining the

(1)remand, againstOn the trial court ruled that: a release of claims the
(the Release)in not applyState contained the to did toassignment CNL

(2)claims;Sunapee Sunapeetherefore not bar itsanyand did of and
to filed anright appeal,retained the assert its reformation claim. The State

accepted.which we the issue and all issues decidedAccordingly, standing
by us.summary judgment currentlyare before
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I. Standing

notes, hasthe Statestanding. Sunapeeissue of Asbegin with theWe
has to seekSunapee standingthatonly findingthe trial court’sappealed

lease, Sunapee standingthat hasof the and thus has concededreformation
standing withSunapee’sclaims. therefore consideras to its other We

claim only.to the reformationrespect
toapplies onlylanguageconcedes that the Releaseappeal,On the State

Nevertheless, it that the trial court erredarguesSunapee.and not toCNL
claimto the reformationSunapee standing pursuein that hasfinding

title, in(1) and interestright,all of itsSunapee, having “assignedbecause:
Lease, and . . .CNL[,] a to thelonger party... is nothe Lease to

(2)reformation”; CNL,andits materialstandinglacks to seek[therefore]
had,may haveSunapeeclaim for reformation thatacquired anyhaving

those claims.released

sue, focus onstandinghas to weparty“In whether aevaluating
waswhich the lawlegal injury againstsuffered apartywhether the

State, 158 N.H.Sec’yN.H. v.Partyto Libertariandesigned protect.” of of
omitted).(2008) court’s194, rulingthe trialupholdWe will(quotation195

thatstandinga lack of unlessuponbasedjurisdictional challengeon a
Bircherroneous.legallythe evidence or issupported bydecision is not

(2010).192,161 N.H. 199Corp.,Broad. v. Broad.Capitol
that athe rule“generalto rest onargument appearsfirstThe State’s

contract,”for breach of theremedya contract has nonon-party to
(1983), and,Wood, 765, by767v. 123 N.H.Arlington Trust Co. Estate of

Thus, the State firstrule, the contract.rightto that no to reformanalogy
CNL, Difference“Sunapee [was]toassignmentthat thefollowingasserts

269,Sheldon, N.H. 272v. 159Tulleya to the Lease.” Seelonger partyno
contract).(2009) counters thatSunapeeofthat a lease is a form(noting

State,”theprivity withcompletely [its]did not terminateassignment“[t]he
Sales, Inc. v.contract. Roboprivityit stood in ofand asserts that still Cf.

1973)(Mo. will420, equitythat court ofMcIntosh, (noting423495 S.W.2d
in privity). pause,and those Wepartiesoriginalreform a lease as between

athe torelationship partiesbetweenthen, the nature of theto consider
relationship.on thatlease, assignmentof anand the effect

of contractprivitythere is boththe lessor and the lessee“Between
The Trusteesestate, lessee retains the term.”longso as theprivityand of

(1835). the22, grant by“AN.H. 28Clough,v. N. 8CollegeDartmouthof
v.Machinistassignment.”aninterest constituteslessee of his entire

(1926). theterminates249, assignmentanKoorkanian, N.H. 252 Such82
thelessé'e, “there still remainsand butbetween lessorof estateprivity
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them, lease,created the which is not affectedprivity byof contract between
stillby paythe The continues hable on his covenantassignment. [tolessee

Owen, 318,of the contract.” La v. 79 N.H.by privityvirtue of Sociétérent]
(1919) omitted).319 This is where the assents to(quotation true even lessor

inassignorthe Id. liable for the rent theassignment. The “remain[s]
novation, Machinist,or at 253.absence of substitution release.” 82 N.H.

clear,As the in continuedforegoing Sunapee claimingmakes is correct
not, however,privity Sunapeeof contract with the This affordState. does

standing respect descriptionto reform the lease with to the of the leasehold
contract,property. through of liable on itsSunapee, privityWhile remains

rent, liability unchangedcovenant to “that will remain and unaffectedpay
by any that can isupon equity], broughtdecree be made this bill which[in
to a particular wayreform the instrument in in no with theconnected

rent,amount of the or the times and its v. Lakepayment.”mode of Cole
(1874)242,Company, 54 N.H. 272 (finding assignors necessarywere not

lease).parties in an action to areform
Nevertheless, trial CNL,the court found that toassigning the lease“[i]n

Sunapee its inspecifically rights litigationreserved the theagainst State.”
words,In other notwithstanding maywhat the legalotherwise have been

in anconsequence intent,the absence of indication contraryof Nationalcf.
(Cal. 1941) (GivenCo., 598,Reserve MetropolitanCo. v. Trust 112 602P.2d

. . .unqualified assignment“[a]n with no of ofindication the intent the
parties,... the aassignment of contract frompasses assignor assigneeto
an reformation”),accrued cause of foraction . . . partiesthe here

keepcontracted to the action inright of Sunapee.

held:We have

meaning of a is ultimately[T]he contract a matter of thislaw for
contract,court decide. In areviewing give languageto we will its

'interpretation parties’the that reflects Inbest the intentions.
contract,ainterpreting we will the situation of theconsider

theparties agreement objectat time of their and the that was
withthereby, together agree-intended all the of theirprovisions

as ament taken whole.

(1993)Power, 432,Butler v. N.H. and citation(quotationsWalker 137 435
omitted).

The not thatassignment explicitly Sunapeehere does state retains the
right provides Sunapeeto sue for reformation. It first that to CNLassigns

in,“all to theright,of title and interest and under Lease[Sunapee’s]
subjectAgreement, to the terms and conditions of the Lease Agreement.”

It litigationthen the the State inongoing Sunapeereferences between and
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in(joining thein and the StateSunapeewhichestoppel provision,an
ofto that “[a]sand warrant CNLpurpose) representfor thisassignment

(iii) claims, defensesexistingare nothereAssignment:...the date of this
or under the[Sunapee]of eitheragainst obligations [the State]or offsets

withby [Sunapee]claim(excepting. . . therefrom theAgreement,Lease
that, in itsit contains a releaseboundary).” Finally,respect to the leasehold

form, explicitly:the reformation claimfinal mentioned

releases and foreverAssigneeby Assignee [CNL].1.5 Release
benefits,claims, demands,allanyfrom anddischarges State][the

relief, resultingto orrelatingor the likedamages, judgments,
relating to theagainst the[Sunapee] [State]from claims of

Difference,Sunapeeof the lawsuit known as Thesubject matter
County SuperiorMerrimackHampshire,v. of NewLLC State

07-E-458, claim thatany potentialincludingDocket No.Court
to reforma-[Sunapee] relatingmay brought bycould have or be

however, Assigneeboundary; provided,tion of the leasehold
currentlynotto other mattersrights respectretains all with

existing.known or

clearly onlyreferslanguagefound that effect of [this]The trial court “[t]he
and,matter” as notedunderlyingto thereleasing right pursueto CNL its

tellingtrial also foundabove, as much. The courtthe State now concedes
foundas do we. The courtprovision,from the releaseSunapee’s absence

of the claim when thereservationacknowledged Sunapee’sthat the State
CNL, towithout referenceassignee,the release from the“requiredState

interest.”Sunapee’s
at the time of theirpartiesof theof “the situationConsideration

Butler, N.H. at137object thereby,”and the that was intendedagreement
Incourt’s conclusion.omitted), the trialsupportsfurther(quotations435

theSunapee describedassignment,of theseeking approvalthe State’s
thatleaseback[,] financing”... a form of“a andtransaction as sale

industry.incommon the skidepositionat his wasNostrand testified
assign-involve antransaction wouldcontemplatedthat theSunapee stated

to Sunapee.of the backpremisesto and subleasement of the Lease CNL
specificallyand CNLSunapeebetweenpurchase agreementThe asset

inmonetary judgment“[a]nyto CNLconveyedthe assetsexcluded from
clearlythusLitigation,”Leasearising Sunapeeout of theSunapeefavor of

inchose actionand CNL to leave theSunapeeevincing the intent between
anotes, however, provided copythat it neverwasThe StateSunapee.with

Nostrand, after allbyassuredand waspurchase agreementof the asset
that theassignment,from thewas deletedto that documentreference

[assignment.”of the Weimportant partanwas “notpurchase agreement



787

however,rely upon purchase agreement,need not the asset to determine
rulingthat contains for the trial on theample supportthe record court’s

standing issue.
29, 2008, during negotiations assign-On the over theOctober course of

ment, requested Sunapee,the information from writtenincluding “[a]State
what is toexplanation regarding Sunapee proposing assignthe Difference

letter,to inSpecifically, AttorneyCNL.” that Associate General Anne
Edwards StateSunapee’s ongoing “litigation againstreferenced the over

boundarythe leasehold issues of as toexpansion” inquiredand and
“[e]xaetly assignwhat... the Difference toSunapee planning[was] and/or
do with thatpending “[ultimately,the lawsuit.” Edwards wrote the State
can to anonly agree of the lease andassignment approved by the Governor

10,onExecutive Council June 1998.”
replied onlyNostrand that “[assignment existingthe affects the de-

scribed leasehold and is not intended to with theanydeal of issues
addressed in the Allpending lawsuit. are that thereparties aware is

time,presently nothing toadditionally assign.” yetAt the had notSunapee
reformation,amoved to add claim for but neither had its mandamus claim

been dismissed. Accordingly, Edwards knew at the time that reformation
“was a potential claim that was out requestthere” because “the for

requestmandamus was aessentially for reformation.”
2, 2008,On December AttorneySenior Assistant AnthonyGeneral

Blenkinsop proposed languagerelease that included claims for reformation
of the lease. Edwards testified at her deposition that intent in“[t]he
offering languagethis was to make sure that CNL anywaived claims and
any potential claims to make sure that noSunapee abilityDifference had to
bring a claim Nevertheless,reformation theagainst State.” the State did
not require Sunapee jointo the release and Edwards admitted that the
State “knew that notSunapee openlywould be to itswilling waive lawsuit.”

thatWe conclude the record demonstrates that the State knew Sunapee
State,intended to retain its reformation claim against the and that the

State acquiesced thereto.
This conclusion ourdoes not end however.inquiry, Having determined

that the parties agreed keepintended and to the reformation claim in
hands, weSunapee’s must now determine the lawwill countenancewhether

that agreement and real inrecognize Sunapee partyas the interest. Cf.
(2dCT, 110, 118PhysiciansConnecticut v. Health Services 287 F.3d Cir.of

2002) State, assigneethat to(finding plan participants’ rights bringas of
ERISA,equitable actions under did not did notstandinghave where State

have ifrequisite injury assignmentsand the are valid as a“[e]ven
matter, merelycontractual . . . State the to act as athey give rightthe

nominal party”).
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inretains no interest theabove, lessee/assignoraordinarilynotedAs
itconveyed, thougheveninterestrespect propertywith to thelease

Cole, at 272.54 N.H.payits covenant to rent. Seeremains liable under
atitle and interest underThus, rights,all of its“assignswhen a lessee

a ofuponin breachlease, predicatedan actionstandingit cannot assert
(SJ) (KAM),Associates, 04 904No. CVthat lease.” Inc. v. W.J.R.Staples,

law).(E.D.N.Y. 30,2007) New YorkWL1089535, (discussing*2at Mar.2007
Court, rule as follows:in theStaples, explainedDistrictThe United States

a lessee haslaw is oncesimple:of this black letterunderlying logic“The
there is nopremises,in the leasedobligationsinterest andrelinquished his

Similarly,Id.subsequenta breach.”byhe can be harmedpractical way
lease, anytheby assigningthe of estateprivitya lessee breaksonce

the lease wouldinterest underpropertythat would affect theremedy
Theassignor.not theassignee,the of theordinarily inure to benefit

Services, inthat in HealthPhysicianstoloosely analogoussituation is
havingstanding despiteto lackof was heldwhich the State Connecticut

bringto certainrighttheacquired plan participantsfromcontractually
Servs., at 112.Health 287 F.3dPhysiciansERISA.actions underequitable

sue, they did notrightthe nominal togavecontracts the StateAlthough the
at 115.on the State.” Id.or benefits under ERISArights“confer ‘actual’

injury requirementto meet the“fail[ed]court held that the StateThe
of thein the outcomeprivatehave a concrete interestit does notbecause

omitted). the State“Through assignments,theat (quotationsuit.” Id. 118
a lawsuitofequitable portionto control theacquired only righthas the

None ofrights under ERISA.assignor-participants’of theseeking redress
assignee.”the as Id.would flow to Statebeing soughtthe remedies

torightthat holds a contractuala partyneed not decide whetherWe'
remedyfrom thenot stand to benefitclaim but doesbring equitablean

in theHere, has a concrete interestSunapeeto sue.standinghavewould
CNL, SunapeeofAs the sublesseethe action.outcome of reformation

sublease, which wasTheproperty.of the leaseholdpossessionremains in
review, “[a]ny propertythat additionalprovidesforto the Stateprovided

shall beinto theincorporated [Lease]to oris addedthat hereafter
in definitiontheencompassedadded to andimmediatelyandautomatically

Theof such [Lease].”amendment or modificationuponLand theof
which,offer, asundera of firstSunapee rightgrantedalsosublease
Sunapee’sMt.Nostrand, individuallyto sell“if decidesby CNLdescribed

specific price.”for a[Sunapee]offer it tothey would firstlease/operations
ininterest thea sufficientcontractually retainedSunapeethatconcludeWe

sue. Birchstandingit tograntclaim toof the reformationoutcome Cf.
assigning rightsstanding despitehadBroad., (assignorat 200161 N.H.
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contract to radio station fromacquireunder defendants where defendants’
to assignor denyingrefusal close transaction harmed it benefits retainedby

assignmentin radio fromagreement, including right repurchaseto station
circumstances). trialassignee Accordingly,under certain we affirm the

oncourt this issue.

II. Sunapee's Claims for Relief

now turn disposed summaryto the claims of on judgment.We

In reviewing grant summarya of wejudgment, look at the
evidence,affidavits and other and all properlyinferences drawn

therefrom, in the most favorable to Iflight non-movingparty.the
our review of that evidence discloses no issue ofgenuine material
fact, movingand if party judgmentthe is entitled to as a matter

law,of grantwe will affirm the of summary judgment.

Norte, Provencher, (1997)535, citation,Del Inc. 142v. N.H. (quotation,537
omitted).and brackets review the trial toapplication‘We court’s of the law

- (1999).facts de NH, 385,the novo.” v. Fleet Bank 143Hopkins N.H. 388

A. Breach Contractof

Sunapee’s State,breach of contract claim alleges that the thethrough
Council,Governor and ahad contractual the andduty under Lease “to hear

on a proposalvote for a Lease “to approveAmendment” and some form of
expansion boundary.”outside of the present leasehold The State breached

“(A)duty, Sunapeethat alleges, by continually refusing to fulfill promiseits
(B)proposals [Lease],to hear for amendments to toby refusingthe

(C)expansion expansionconsider promised Sunapee,when had been to and
toby refusing correct the leasehold to coincidedescription with the Park’s

rejectedNorthern and Western boundaries.” The trial court each claimed
breach.

Sunapee first that the trial in thefailingcontends court erred to find
(1)ambiguousLease as to: “whether canthe Governor alone approve/deny

amendment,an or he is the therequired presentwhether to amendment to
(2)vote”;Executive Council for a “expansion rights.”combined and

“Alease is a contract inform of that is construed accordance with the
standard rules of contract CCinterpretation.” RealtyN.A.P.P. Trust v.

137, (2001) omitted).Enterprises, 147 N.H. 139 (quotation interpre­“The
contract, includingtation of a isambiguous,whether a contract term is

ultimately a matter of for this court to A clause is ambiguouslaw decide.
the tocontracting parties reasonably meaning.”when differ as its Hopkins,

omitted).N.H. at and(quotation143 388 citation
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is containedambiguousclaims isSunapeethatprovisionThe first Lease
amended,may be27, Agreement“Thisprovides:in whichparagraph

thewriting signed by partiesinonly by an instrumentdischargedorwaived
amendment, discharge byorsuch waiverapprovalafter ofonlyhereto and

Hampshire.”of Newof the Stateand Executive Councilthe Governor
added.) commonlythat the term ‘“[a]nd’contendsSunapee(Emphasis

” to27paragraphIt therefore readsor with.’‘along togethermeans with
to the Council forplansexpansionto submit itsrequire the Governor

notState, hand, languagethat the doeson the other contendsTheapproval.
with a proposedthe Executive Councilpresenttocompel the Governor
necessary.” The“his isapprovalthat and for whichopposesamendment he

conjunctionview, that “the use of therulingtheadoptedtrial court State’s
of the Governor isthat the consenta would meanlayperson‘and’ to

that of the Executive Council.”ofrequired independently

partiesthat theand concludewith the trial courtdisagreeWe
read, as27. It could beparagraphofreasonably meaningdiffer as to the

to thecontends, a amendmentproposedto submission ofrequireSunapee
It could alsobody’sthat advice.could act withso that the GovernorCouncil

event, of bothcontends, approvalin theread, require, anytoas the Statebe
wouldCouncil, rejection bythat the Governorthe sothe Governor and

findAccordingly, wea futile exercise.make submission to the Council
ambiguous.27 to beparagraph

deter-it must belanguage ambiguous,isagreement’sIf [an]
standard, the as reason-mined, parties,whatobjectiveunder an

toambiguous languagethemutually understoodpeople,able
standard, thea court should examineIn thisapplyingmean.

andwhole, surrounding executiona the circumstancescontract as
in themindkeepingthe whileobject by agreement,the intended

parties.of theeffect to the intentionsgoal givingof

omitted).(citation ofprocesstheBroad., While161 N.H. at 196-97Birch
N.A.P.P.findings,”factual“necessarily involvesthis standardapplying

and, thus, the141, argument betweenTrust, “[a]nat147 N.H.Realty
antypicallyiscontractual termambiguousof anmeaningabout theparties

fact,” (quotationat 389-90143 N.H.Hopkins,a materialaboutargument
of law.as a matteromitted), here, ambiguitytheare able to resolvewe

among othermay,the leasebymethod which27 sets forth theParagraph
people,the as reasonableparties,thatpresumebe amended. Wethings,

an amendmenteffectuatevalidlyone that wouldthis method to beintended
theintendedpartiesthat thepresumetherefore alsounder the law. We

2012), relating tothe statute(Supp.4:40with RSAcomplytoprovision
“all requeststhatprovidesThat statutereal estate.of state-owneddisposal
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for or shalldisposal leasingthe of state-owned be...properties [submitted]
4:40,1.to the and council conclude that thegovernor approval.”for RSA We

language of such amendment... the Governor and Executive“approval by
Council” in toby approval bythe Lease was intended the refer toparties

Thus,accordingthe Governor and Council to RSA 4:40. we further conclude
that and Council” inpartiesthe intended the “Governor Executivephrase

council” inthing “governorthe Lease to mean the same as the andphrase
the statute.

(2012) ‘governorRSA 21:31-a defines and council’. . .phrase“[t]he
governormean the with the advice consent of council.” The[to] and the

Supreme interpreted equiva­Judicial Court of Massachusetts has a phrase
lent to “with the advice and ofconsent the council” as follows:

cases,As to class of the thewhere Constitution declares thatth[e]
Governor,power to is in or act may byact the that the be done the

council,”Governor, “by and the “bywith advice of or and thewith
council,”advice and consent of the we are of that theopinion

responsibility primarily uponrests the to asGovernor determine
for,supreme magistrate anythe executive actionwhether is called

action, desirable;and what if is thatany, provisionand the for
requirementadvice of the council is a approvalthat their and

shall accompanyconcurrence the affirmative act and into itenter
before it becomes and . . .complete [Accordingly],effective. the

proceedingnatural course of would be thatseem to [the Governor]
source,should such might anyseek aid as he from properdesire

advice,and obliged instance,not be to ask in first from anthe
himbodyofficial whose couldopinion dutynever relieve from the

deciding.of

(Mass. 1906).In Justices, 311,re the 78 N.E.Opinion 312 Our case lawof
Council, 541,is in accord. 114 547See Brouillard v. Governor and N.H.

(1974) (where statute for of official andappointment by governorcalled
council, RSA sole power appointmentaccordance with 21:31-a the of“[i]n

(quotationlies with Governor to of thesubjectthe the consent council”
(Me.omitted)); Justices, 25,30 1975)Opinion (notingthe 340A.2d thatcf. of

calling byunder for of the with theappointmentstatute official Governor
Council,advice and consent of Governor act theindependently,and Council

Council,”or “it is nomay partGovernor not seek the advice of the and“may
of of the or toattemptthe duties Council to to dictate the nomination

action”).originate the

4:40byGuided the that wouldforegoing principles, we conclude RSA
not arequire proposedthe Governor to before the Executive Councilput
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aAddressingnot approve.doesof state lands that the Governorlease
arequiredwas to submitissue, the Governornamely, whethersimilar

Council, the Massa-to the wherea convicted criminalpardontopetition
Governor, by“in theofpower pardoningrests thechusetts Constitution

Justices, 311,N.E. atcouncil,” re the 78Opinionadvice of Inand with the of
“obligednot tothat the Governor washigh opinedcourtthe Massachusetts

was ofplainlyfor when heapplication pardonthe council anbring before
byNothing gainedcould ever begranted.that no should bepardonopinion

In re Opinionconditions.”givecouncil to advice under suchasking the of
here, not theJustices, requireRSA 4:40 didSimilarly,at 312.the 78 N.E.

Executiveamendment to thethe leasepresent proposedGovernor to
Thus, wehimself. becausenot the amendmentapproveCouncilwhen he did

4:40, not27 also didparagraphto RSA27 to conforminterpret paragraph
to thelease amendmentproposedto theLynch presentGovernorrequire

trial court on this issue.affirm theExecutive Council. We
expand. Sunapeethe toregarding rightSunapee ambiguityalso asserts

in the lease.” Whilenecessarily impliedto isright expandthatargues “[a]
of expansion,”a formguarantee particulardoes “notimplied rightthat

could not beexpansionthat all“guaranteethat it doesSunapee asserts
denied.”

that there“recognize[d]trial courttherejecting Sunapee’s argument,In
at thepartiesthat allfor a conclusionevidentiary supportis substantial

the futureand even desiredcontemplatedexecutedtime the Lease was
however,concluded, ‘right’ expandthat “no toItof the ski area.”expansion

in thecan found [Lease’s]of the ski area be‘guarantee’ expansionor of
express orWe, too, or eitherright guarantee,find no suchlanguage.”
this point.trial court onwe affirm theAccordingly,in the Lease.implied,

by “fail[ing]Leasethe breached thefurther contends that StateSunapee
trialwith theagreelines as Weboundary promised.”to the leaseholddraw

in connection withaddressedargument properlythat this is morecourt
therefore, rulingtrial court’sclaim, and, affirm theSunapee’s reformation

claim.on the breach of contract

B. Estoppel

in grantingtrial court erredthat theSunapee arguesnext
Theclaims.Sunapee’s estoppelonin favor of the Statesummary judgment
us.are beforeequitable estoppelclaims ofonlythatappear agreetoparties

elements:provea claim must fourma,kingA suchparty

made withof material factsfirst, or concealmentrepresentationa
second, repre-to whom thefacts; partytheof thoseknowledge

of theof the truthignoranthave beenmade mustsentation was
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matter; third, the representation must have been made with the
intention of inducing it; fourth,the other toparty rely upon and
the other mustparty have been to rely uponinduced the
representation to his or injury.her

Co., (1997)A.J. Cameron Sod Farms v. 275, 281Continental Ins. 142 N.H.
omitted).(quotation With respect element,to the last the reliance of the

party claiming estoppel must have been reasonable. City Concord v.of
(1984).463,Tompkins, 124 N.H. 468

Sunapee advances two estoppel uponclaims based separate representa-
tions by the State: that Sunapee permittedwould be to expand the
leasehold area and that the leasehold’s northern and western boundaries
would be coterminous with those of the park.state We examine each claim
in turn.

The trial court claim,found that the first relating to ofexpansion the
area,leasehold was contradicted by the plainLease’s Inlanguage. re-

sponse, Sunapee reprises its argument that the Lease’s language is
and,ambiguous “in light of evidence,the extrinsic grants righta to[it]

expansion.” Having concluded above that the Lease contains no orexpress
implied right guaranteeor of expansion, we need not consider this claim
further.

respectWith to Sunapee’s second claim of estoppel, relating to the
leasehold’s northern boundaries,and western the trial court found that it
failed with respect to two of requiredthe elements: false representation or
concealment of a material fact and reasonable reliance. The court first
found “inadequate support for a finding that Commissioner Thomson or
other State officialknowingly made a representationfalse or concealed a
material fact.” disagreeWe with the determination,trial court’s and
conclude that Sunapee has raised a genuine issue of material fact.

The record 15,1998,establishes that on January RFP,DRED issued the
which aincluded ofmap premisesthe leased dated October 1997.The map
was atprepared Thomson,the direction of who thatinstructed “the
leasehold area as closely[be defined] to the existing ski area and ski trails.
Only what necessarywas for the existing operation of that ski area and no

Thus,more.” at deposition,his Thomson answered affirmatively to the
question ofwhether he “knew that the area that [the State forofferingwas]
lease did not come toup edgethe of park boundarythe on the north and
west.”

Sunapee’s general MacAskill,manager, Donald at depositiontestified his
that 1998,at a site visit in 1997 or early way“the the portionleased of the
land was presented[] any[was that partiessuch] interested that would
submit a proposal would leasing resort,be the entire ski as well as those
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liftski trail andaround the of theadjacent perimeterlands to and
that lands to the northThus, understanding[Sunapee’s]“it wasnetwork.”

— thosewest, ski area would beportionthat the leased of theand to the
RFP wouldor, boundaryI the of thesay,coterminous shouldlands could be
noted, theboundary.” previouslyAsstate-parkwith thebe coterminous

leased, notthe area but doesdepictin RFP is shaded tothemap provided
Thus, Thomsonas Commissionerpark.of the stateshow the boundaries

mapfrom thetestimony, one cannot telldepositionin hisacknowledged
in to the shaded area.boundary is relationparkwhere the

the time the RFP wasat his that betweendepositionMacAskill testified
three orspokeits he to Thomsonproposal,and submittedSunapeeissued

include the land around“that the leasehold wouldfour times and was told
And, on the northspecificallytrail network.of the lifts andperimeterthe

boundary.”side, state-parkcoterminous with theand west would be
topriorhe had with Thomsonmeetingsthat at one or twoMueller testified

boundaryLease, told him that the leaseholdof Thomson alsoexecution the
on north and west.park boundarythe state thewould coterminous withbe

Mueller, but, if hewhen askedthat statement tomakingThomson denied
boundarythe parkto Mr. Mueller aboutsaying anythingcould “remember

area,” he stated that he did not recall.to the leaseholdrelationshipand its
notthat knew the boundaries wereaddition, admittingIn hedespite

any peoplethat to of thecoterminous, tellingcould not recall everThomson
if ofanyasked he ever toldSimilarly,to the RFP. whenrespondedwho

thebeing preservedzone between“that there was a bufferpeoplethose
area State was]and west side and theboundary [theon the northpark

conclude, therefore, Sunapeethat“No.”WerespondedThomsonleasing,”
knowinglyfact as to whether Thomsonof materialgenuineraised a issue

to therelatinga material factor concealedrepresentationmade a false
northern and western boundaries.leasehold’s

however, showfound, Sunapeeif couldthat “[e]venThe trial court also
or concealed arepresentationa falseknowinglyofficial madethat a State

anyin on suchfact, relyingitcannot show was reasonablematerial [it]
Leasethat, both the RFP and theIt becausereasonedrepresentation.”

anyandthe Leaseapproveand Council muststated that the Governor
Attorneythereto, that DRED nor theknew neither“Sunapeeamendment

duringmade theby promisesauthority to bind the StateGeneral had the
an amendment to increasea to enter intoby promiseornegotiationslease

approved.”had beenleasehold after the leasethe

by anlaw, estoppedis notthe StateHampshireNewUnder
136N.H.of Barnstead,v. Townof its official.Turcounauthorized statement

recognizedConcord, long124 at 468. have256, 262(1992); N.H. ‘WeCity of
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that all private dealing chargedwith officials are withparties government
Concord,authority.”notice of and limits of 124Citythe extent their N.H.of

omitted).at (quotation470 “Governmental is how-estoppel appropriate,”
ever, “when withingovernment acting prescribed sphereofficialsare their

functions, authority.”and are Id. atexertingand no excess of 468
omitted).citation,(quotations, and we examine theAccordingly,brackets

authority of the officials in this case.State
1997, “shall,Laws 119 ofchapter directed that the commissioner DRED

in act,consultation the in 2 ofwith committee established section th[at]
adevelop requestand issue for to beproposals include but not limited to a

lease, agreement, managementconcession or contract for the Mount
Sunapee... 1997,119:1,1. Thus,operation[ski area Thomson].”Laws was

RFP,developauthorized to the we interpretwhich to include the authority
to define the Thomson at thatdepositionleasehold. testified his he directed
the preparation mapof the to the RFPappended and instructed how it
should “tobe drawn define the area.” That approvalleasehold later of the
Lease by the Governor and was notrequiredCouncil does affect our
conclusion that at the time allegedly representationsThomson made to
Sunapee it authorityabout the leasehold was within toboundary, his do so.

determine, nevertheless,We must the ofrequirementwhether Governor
and precludes, law,Council still aapproval as matter of the availability of
estoppel 4:40,in pursuantthis case. The State that onlyasserts to RSA the
Governor and Council are lease Accordingly,authorized to state lands. the
State argues, Sunapee “was bound to understand that the Commissioner of
DRED could not or thepromise agree boundary.”to ultimate leasehold

Concord,In City we a “changingnoted attitude toward theof
application governmentalof in fromestoppel” expressed decisions other
jurisdictions. Concord, Thus,124 N.H. atCity 471. we cited theof
observation by one court that forms of“some erroneous advice are so
closely connected to the basic fairness of the administrative decision
making process maythat the government estoppedbe from disavowing the

omitted).atmisstatement.” Id. 472 (quotation We also cited cases from
jurisdictionsother holding finding“that a of onaffirmative misconduct the

part of a official”government support governmentalcan a claim for
omitted).estoppel. (quotationId. “In ofconsidering imposition estoppelthe

against test,government, employed balancingthe courts have an equity
in fromweighing public preventing government capri­the interest the

citizens, risk,ciously byits thedealing against posed estoppel,with of
undermining governmental interests.” Id.important

Here, alleged capricious dealinghas the of or affirmativeSunapee kind
Thus, that, uponmisconduct in we concludeCitywe discussed Concord.of
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a strictus, weighs againstequitiesthe balance ofthe record before
(findingat itrules. id. 473estoppelgovernmentalof ourapplication Cf.

case, caseexisting Hampshirefrom Newto in thatunnecessary depart,
from our caselaw). note, however, departurenosignal generalthat weWe

to the factsholdinglimit our on this issueestoppel andgovernmentallaw on
this case.of

any genuinehas raisedSunapeewhethermust now determineWe
misconduct orof officialallegationsfact itsregardingissue of material

grantcourt’s ofreversal of the trialrequirethat woulddealingcapricious
it In addition to theconclude that has.on this issue. Wesummary judgment

that theSunapeetoaffirmatively representedof whether Thomsonissue
coterminous, wewereparkand the stateof the leaseholdboundaries

fact as toof materialgenuineraised a issueSunapeeconclude that has
a mapwithdelayed providing SunapeeknowinglyThomsonwhether

or a metes and boundsof the leaseholdboundarythe trueshowing
Lease.execution of the WhenSunapee’ssame todescription priorof the

Lease], .whether, . .signing [he]to“[p]rior [thein his depositionasked
thoughtsconcerns oranytoanyone expressfrom the Statecontacted]

it,” thatMueller testifiedattached tobeing anythere not documentsabout
Sunapeecome after.”did, theythat wouldexplainedand that was“[i]the

knowinglyThomsonis evidence that Commissionerthatargues “[t]here
after theuntil wellmap legal descriptionof a anddelayed productionthe

testi­depositionthat Thomson’sIt notessigned” by Sunapee.lease was
providedand withproducedcould not have beensurveyed mapthat amony

getto onand it’s rather difficultof time involved“[t]hethe RFP because
testimonythe ofbyis contradictedthe snow season”ground duringthe

DRED, sur­theproducedwith whoDuddy, surveyor/mapperaRonald
indicatestestimonyDuddy’s depositionmap legal description.andveyed
until themapto theproducethe instructionthat he did not receive

the lease. When asked1998, signedMay Sunapeeafterbeginning of
asit in Octobercouldn’t have done“anywas reason [he]whether there

that hasSunapeeconclude“No.”WeMay,” Duddy responded,toopposed
ofgrantto reverse thefact usrequiringissue of materialgenuineraised a

court addressedthat the trialthis claim. We notejudgment onsummary
expresswe noauthority andto Thomson’sonly respectreliance with

any respect.in otherrelianceSunapee’sreasonableness ofas to theopinion

DealingFaith and FairGoodImpliedBreach CovenantC. ofof

toState, refusalthe Governor’sthroughthat theallegesSunapee
“to approveandto the Executive Councilexpansion proposalsubmit its

discretionary poweritsthe limits onexceededexpansion,some form” of
fairof faith andgoodcovenantby impliedtheimposedunder the Lease
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(1989)133, 143-44v.dealing. Corp.See Centronics Genicom 132N.H.Corp.,
of(discussing implied good dealing).covenant faith and fair The trial court

concluded that this claim failed as a matter of law. It noted that “implied
qualified by any expresscovenants are and restrained covenants of a more

character,” Claremont,Citylimited LakesGreat Co.v. 135N.H.ofAircraft
(1992) omitted),270, 284 that(quotation and concluded the Governor’s

authority tocomported powerunder the Lease with his under RSA 4:40
anyreject proposed agree. Havinglease amendment. We concluded that

27 Governor to submitparagraph proposedallowed the to decline the
Council,to not anrecognize impliedamendment the Executive we will

Lakes,that 284.authority.covenant inconsistent with See 135N.H. atGreat
Accordingly, we affirm trial court onthe this issue.

D. Reformation

Sunapee’s reformation claim that officials italleges representedState to
thethat leasehold’s northern and western boundaries would be cotermi-

nous with the parkstate boundaries and to apromised providelater
boundary andmap description. Accordingwritten to theSunapee, when

produced Lease,State the afterdescription Sunapee executed the it notdid
match what had been andrepresented agreed upon. Sunapee alleges that
representatives promisedof the State to correct the error notbut have

so.done

plaintiff’s“The burden of in aproof heavyreformation action is a
omitted).Sommers, (1999)686,one.” Sommers v. 143 N.H. 690 (quotation

Reformation of an instrument for mutual mistake of fact
requires that the party seeking byreformation demonstrate clear

(1)and that anconvincing agreementevidence there was actual
(2)between the there toparties, agreement putwas an the

(3)agreement in andwriting, there is a variance between the prior
agreement writing.and the

omitted).at (quotation mayId. 689-90 evidenceAlthough parol generally
maynot be to orvary agreement,considered contradict a written “it

establish that the itself does not the actualwriting agreementreflect
atby parties.”reached the Id. 690.

The trial court to the State on claimgranted summary judgment this
“Sunapee by convincingit found that cannot clear andbecause show

anpartiesevidence that the had actual that the andagreement” leasehold
theparkstate boundaries would be coterminous on northern and western

The if agreementsides. court found that even could show anSunapee
DRED, in that thebetween itself and there is no evidence the record
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to be coterminous.the boundariesand Council understoodGovernor
to thenoted, presentedRather, fact, agreementthe writtenin as the court

boundary.narrowly-drawncontained theand CouncilGovernor
negotia-not theand Council werecounters that the GovernorSunapee

authorizedRather, Thomson was theallegesit thattors of the Lease.
State, as he wasLease on behalf of thesignedthat he thenegotiator,

toto the statedo, obviouslyauthorized bindto and that he “wasauthorized
Thus, Sunapee’sboundary.”the leaseholdconcerninghe madepromises

anreachedpartiesto assert that themayclaim be readreformation
to bethat the wasboundary, agreementas to the leaseholdagreement
to belegal descriptionin form of a andmapto thewritingreduced

laterLease, description appendedthat andmapand theappended to the
not reflect theapprovalfor didto the Governor and Councilprovidedand

agreement.parties’ original
tightly-drawnthe moregivenand Council wereThat the Governor

allegednot share thediddescription, presumablyand thereforeleasehold
Lease,thethey approvedat timeboundarythe themisapprehension over

bases its refor­Sunapeereformation claim.Sunapee’snot precludedoes
DREDthen Commis­misrepresentation byallegedmation claim on the

wouldon the north and westboundarythat “the leaseholdsioner Thomson
which, wasboundary purpose­boundary,” despite “[t]heParkbe the State

theThus, effectively byasserts fraudSunapeefully tightly.”drawn more
fact. A.J.to a mutual mistake ofprovethe needagent, obviatingState’s Cf.

(“Absent fraud, requiresFarms, 142 at reformationN.H. 283Cameron Sod
80 S.E.2dfact.”); Cooperman,v.Propertiesmistake of Larchmonta mutual

1954) limited(Va. is not733, rightthat “the to have reformation(noting738
iswhere there“may grantedbeof mistake” butsolely to cases [mutual]

and fraudmisrepresentationof one andpart partymistake on the
former”).thehurt detriment ofto the andby partythe otherperpetrated

claim,estoppelitssuch, closelyclaim resemblesreformationSunapee’sAs
summary judgment improperlywasand, we held thatfor the same reasons

ofclaim, grantthewe reverseestoppelto thegranted respectwith
Darner Motorclaim.Sunapee’son reformationsummary judgment Cf.

(Ariz. 1984) thatUnderwriters, 388, 401 (notingP.2d682Sales v. Universal
trial on the meritsdemandmaterial facts whichdisputedsame“[t]he

reforma­marshalled under theremedy can also beestoppeltheregarding
theory”).tion

E. Inverse Condemnation

condemnation, expandthe torightthatallegingasserts inverseSunapee
propertyofpart [its]an and vitalimportantto it “ispromisedthat was

bytaken thehas beenrightand that thepremises”in the leasedinterest
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State, incompensation, “throughwithout the of the Governoractions
refusing expansionto” to thepresent Sunapee’s proposal Executive

CONST, CONST,12;I, V,pt.See N.H. art. U.S. amends. TheCouncil. XIV.
J.)(Nicolosi, grantedTrial Court the State’s motion for summary judg-

issue,ment on this that a toruling Sunapee property rightbecause lacks
written,use land asboundary presentlyoutside the leasehold no property

right was court premised ruling, part, upontaken. The its in the “[a]bsen[ce
a successful claim forof] reformation.” Because we have reversed the grant

claim,of onsummary judgment accordinglythe reformation we vacate the
court’s on this issue.ruling

J.)The (Mangones,Trial Court had ofpreviously dismissed so much
Sunapee’s inverse condemnation claim as “landconcerned outside the

[Sunapee’s]of oforiginalboundaries lease.” This the court’sportion order
(1)completelydoes not make clear: towhether the land which it isrefers

the land Sunapee boundaryowns outside Park orthe State the buffer zone
(2)the boundary;within State Park or the basis itupon which differentiates

that land onfrom the land which it allowed Sunapee’s inverse condemnation
claim to go forward. we vacate ofAccordingly, partialthe dismissal
Sunapee’s condemnation andinverse claim remand for consideration of its
entire inverse claim lightcondemnation in of this opinion.

note, however,We that it by that, upon facts,is no means clear these an
inverse claim broughtcondemnation can as an a ofbe alternative to breach
contract have issue,claim. We never addressed the but incourts other
jurisdictions analyzed See,analogous varyinghave claims under theories.

Haun,e.g., States, (2009)428,Barlow & Inc. v. United 87 Fed. Cl. 438
(“Ordinarily, the rights arisingGovernment’s interference with contractual

aunder contract the will agivewith Government rise to breach of contract
action, Tamerlane,claim.”); States,rather a v.takingthan United 80Ltd.

(2008)724,Fed. Cl. 738 “when a between a(noting privatethat contract
subjectand the Fifthparty property rightGovernment creates the to a

claim, contract,Amendment the proper remedy infringementfor lies in not
(Fed. 787,taking”), 2008); State,aff'd, 550 F.3d 1135 Carl v. 665Cir. S.E.2d

(N.C.796, 2008)App. (ruling797 that claimCt. because a under North
inonlyConstitution “is the of an stateadequateCarolina available absence

remedy,” claim haveplaintiffs’ taking should been dismissed where their
of claims rights” (quotationsbreach contract would “vindicate the same

(Tex. 2007)omitted)); Holland, 639,221 that(notingState v. S.W.3d 643
State, actingin within a of to withholdright propertycolor take or“[t]he

situation,in a contractual is to a citizen and not underacting privateakin
any in the ofsovereign powers”). We decline to address this issue absence

however, court,briefing, and leave it to the trial the issue comeshould
remand,it on to in firstbefore address the instance.
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Attorney’sF. Fees

infees thisattorney’san award ofSunapeenotes that seeksThe State
not“hasdeny Sunapeeshould the same becauseand that wearguesaction

toin of such an award.” We declinesupportsingle argumentapresented
however, attorney’sof an feesissue, considerationthis becauseaddress

stage litigation.at this of theprematureaward is

part;reversed inpart;inAffirmed
remanded.part;vacated in and

Lynn JJ.,Conboy, Bassett, concurred.Dalianis, C.J., andand
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