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Cleveland, (DavidBass, P.A, RaymentWaters and of Concord W. and
brief,onDerbyMark S. the and forRayment orally), petitioner.Mr. the

LLP,Upton Hatfield,& of Concord MayerL. and Matthew R.CBarton
brief,Serge jointon the Mayer orally),and Mr. for Town ofthe Bedford and
Zoning Adjustment.Town of Bedford Board of
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(AnGartrell, B.PC, of Concord Pollack andGallagher, Callahan &
brief, forjoint orally),D. and Elliott theElliott on the Ms.Samantha

Inc.intervenor, Development,Retail andManagement

CONBOY, anCompany, appealsJ. The Hannaford Brotherspetitioner,
J.)(Tucker, adismissing appealits fromorder of the CourtSuperior

(ZBA)forAdjustmentBoard of lackZoningof the Townof Bedforddecision
2012). affirm.standing. (Supp.of See RSA 677:4 We

aoperatesowns andfollowing undisputed. petitionerThe facts are The
36,541 on Route 101 in Bedford’s commercialsupermarketfootsquare

supermar-board for itspetitioner planning approvaldistrict. The obtained
(Town)2006, ashortlyin after the Town of Bedford enactedket November

inany single buildingthe size ofzoning restrictingordinance amendment
40,000 Retail andsquare Managementcommercial district to feet.the

case,(RMD), develops supermar-the intervenor in thisDevelopment, Inc.
2010,Markets, Inc. anSuperfor In November RMD filedkets Demoulas

40,000 squarea variance theseekingwith the ZBA to exceedapplication
78,332a onsupermarketin to construct footsquarefoot restriction order

of proposed114 in commercial district. The location RMD’sRoute the
supermarket.is from thesupermarket petitioner’s3.8 miles

ZBAobjectedthe to the variance theapplication,Although petitioner
found, that the of thegranted among things, “spiritit. The ZBA other

101,on Route but notbuildingswas to limit the size ofordinance” intended
so,114, In it RMD’ssought doing acceptedRMD to build.on Route where

ispetitioner’s propertythat: area on Route 101 where thearguments the
40,000larger squarea thanbuildings footprintcannot withsupportlocated

101;therealongthe limited of the commercial zone Routedepthfeet due to
and toa to maintain the “rural character” of the area avoidwas desire

area; parcelof andor visual takeover the RMD’s seventeen-acre“massing,”
byzoned land surrounded“unique piece” commerciallyon Route 114is a of

forpetitioner’sZBA the motion rehear-industrial The deniedproperties.
itsdirectly bynot a affected”petitioner “personthat the wasing, finding

and, thus, See RSA 677:2rehearing.to move forstandingdecision lacked
2012).(Supp.

677:4,court under whichsuperiorThe to the RSApetitioner appealed
oforder or decision theby “[a]ny by anyperson aggrievedallows appeal

to theTown and moved dismissadjustment.”of The RMDzoning board
standing underpetitionerthat the lacked RSApetitioner’s appeal, arguing

motion, appealand this followed.grantedtrial court the677:4.The

in itsdismissingthe trial court erredpetitioner arguesThe that
challengesa to dismissstanding.a lack of When motionuponbasedappeal

thesue, beyondtrial court must lookstanding to thea petitioner’s
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determine, facts,onpetitioner’s allegations and based the whether the
petitioner sufficientlyhas its to v.rightdemonstrated claim relief. Johnson

(2008).Bd., 94, 677:4,Town 157Planning N.H. 96 Under RSAof Wolfeboro
an“[a]ny person aggrieved” by zoning adjustment mayorder of a board of

“petition anythe court for review. A includessuperior ‘person aggrieved’
party request rehearingentitled to a 677:4.under RSA 677:2.”RSA Under

677:2, a personRSA entitled to apply rehearing “anyfor includes toparty
Here,the or directlyaction orproceedings, any person thereby.”affected

action”;the petitioner argue standingdoes not that it has as to“partya the
thus, we consider whether the is apetitioner directly byaffected”“person
the ZBA’s To provedecision. that it a “person directlyis affected” for
standing purposes, direct,the appealing party must show “some definite
interest in the outcome of the oraction proceeding.” Course InvestorsGolf

(2011).675,Jaffrey,v. Town 161 N.H. 680of NH of

a person’s“Whether in challengedinterest the administrative action
is sufficient to standingconfer is a factual determination to be undertaken

aon bycase case basis.” Id. evaluatingWhen whether an appealing party
context, (1)has standing in this we consider followingthe factors: the

(2)ofproximity the challenging party’s site;toproperty subjectthe the
(3)oftype change proposed; (4)immediacy claimed;the of the injury and

the challenging party’s inparticipation the hearings.administrative See
(1979).Corp. City Dover, 541, 545WeeksRestaurant v. 119N.H. This listof

exhaustive;is not we also anyconsider other relevant bearingfactors on
direct,whether the appealing has aparty definite interest in the outcome

of the proceeding. id. generallySee at 544-45.We review the trial court’s
factual findings 749,deferentially, Hutchinson,see Richmond v. 149 N.H.

(2003); where,however, here,751 as “the underlying facts not inare
dispute, we review the trial court’s [standing] determination de novo.”
Johnson, 157 N.H. 96.at

byWe thebegin evaluating undisputed facts in oflight the factors.Weeks
First, petitionerthe awayconcedes that because it is mileslocated 3.8 from

site,RMD’s itdevelopment proximity.lacks theRegarding “type changeof
RMD,proposed” by there no questionis that it is it tosubstantial: seeks

Thus,construct a building nearly 40,000thedouble foot restriction.square
the weighs Further,second factor in petitioner’sthe favor. because the
petitioner actively participated hearings,in the initial ZBA the fourth factor

Weeks,weighs in its favor. atSee 119 N.H. 545.

—The petitioner argumentfocuses its on the third Weeks factor
—claimed,”“immediacy of the injury id. as to which it advances two

arguments. petitionerThe first that ZBA and RMDargues the conferred
standing upon byit and“directly referencing implicating petitioner’s][the
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interests, rights.” Specifically,property developmentinterests andbusiness
theconsidering “spiritthe of ordinance”points out that whenpetitionerthe

2012),674:33,1(b)variance, (Supp. thefor a see RSArequirement granting
101andlocation on Routepetitioner’sZBA a between thecomparisondrew

114, ordinancethat the wasfindinglocation on RouteproposedRMD’s
but not on Route 114.buildingsof on Route 101intended to limit the size

inoccurred thecomparisonthat thispetitioner arguesThe “because
” (ratheranalysisof ordinance’ than the “unnec-context the the‘spiritof

unique physicaltheessary hardship” analysis upon property’sbased
577,Chester,conditions, 152 N.H.Chester Rod & Gun Club v. Townsee of

(2005)), precedential interpreta-the ZBA a andpolicy-setting580 created
about variances fromthat “willform the basis of future determinationstion

the40,000 therebyfootsquare requirement,” limiting petitioner’sthe
options.”and future“operations expansion

of location incomparison petitioner’sthat thedisagreeWe the ZBA’s
injury toestablishes sufficientdistrict to RMD’s locationproposedthe

ourpetitioner’s argument disregardTo the wouldstanding. acceptconfer
by“directlyto affected” thestatutory standing personsto limitmandate

variance,677:2, for aevaluating any petition:4. InZBA’s RSAdecision. See
compliesthe with therequired proposalZBA to whetherthe is determine

674:33,1(b)(2). to be...RSA a variance“[F]orof the ordinance.” See“spirit
ordinance, its must violate thespirit grantwith the of theinconsistent

v. Parade Resi­objectives.” Harborside Assocs.zoningordinance’s basic
omitted). “[Ojne(2011)508, way toHotel, 162 514 (quotationdence N.H.

objec­zoningthe violate basicgranting variance wouldascertain whether
of theit the essential charactertives is to examine whether would alter

(2009)Keene, 684, (quotation158 691locality.” CityFarrar v. N.H.of
omitted). Thus, itsways accomplishthe ZBA to taskacceptedone of the for

to consider thepetitionof variance isevaluatingof the merits RMD’s
locality.of thecharacter

rationale, owner within theany propertypetitioner’sUnder the
ofin ZBA’sevaluation theis considered thezoning propertydistrict whose

notstanding appeal. This is thewould have tolocality”“character of the
raised, partyis thestandingthe issue ofof our law. “[W]henstate

hismust demonstratesufficientlythe action ...challenging administrative
direct, definite interestdemonstrating “somebyher to claim relief’rightor

Investors, 161or Courseproceeding.”in the outcome of the action Golf
communitytheto all in“Standing personsat not be extendedN.H. 680. will

decision.”byare hurt a local administrator’stheyfeel thatmightwho
(brackets(2006)393, and154 N.H. 395Bedford,v. TownGoldstein of

omitted). propertyof RMD’sThe ZBA a characteristicidentifiedquotation
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that it found made a consistent the of itsspiritvariance with the ordinance:
In process,location on Route 114. the the ZBA also identified a feature of

the that it to apetitioner’s property may likelymake less obtain variance
most,should it for one in the future: its location on Route 101.At theapply

petitioner only generalizedhad a interest in the outcome of the ZBA
proceedings. interest is insufficient togeneralized standing.Such confer

(1995)See, 450, 451-52e.g., Exeter,Nautilus Exeter v. Town 139 N.H.of of
town,(rejecting petitioners’ “that their status as citizens of theargument

owners, aproperty taxpayers, and owners of business within the commer­
cial district gave standingthem to raise issues theconcerning proper

districts,”application and use of that thezoning concluding only adverse
onimpact petitioners was increased business competition).

Indeed, to have astanding, party required identifyis to an “injury
that particular property] would incur” as a[its] result of the administrative

Investors, 683;decision. See Course 161 N.H. at Appealsee alsoGolf of
(2000)(“InCoalition, 201,203Londonderry Neighborhood 145 N.H. order

to have to astanding appeal decision of an administrative agency denying
a motion for anrehearing, appellant must demonstrate that the appellant

fact.”).has suffered or will an ininjurysuffer The petitioner argues that the
ZBA’sinterpretation directlywill affect its operations expansionandfuture
options; yet, it does not specify when or even if it actually expandintends to

40,000its supermarket beyond Thus,square petitioner’sfeet. the claimed
is,injury most,at “speculative,” and “does not give rise to a ‘definite’

appeal.” Joyce of Weare,interest in the outcome of th[e] v. Town 156 N.H.
(2007).526, 530

petitionerThe also argues injurythat it has suffered a direct because
the ZBA’sdecision allows for “unfair or illegal” competition. The petitioner
acknowledges that “increased” competitionbusiness is not a of harmtype

Nautilus, 452; Weeks,sufficient to confer standing. See 139 N.H. at see also
119 at (“[I]njuryN.H. 545 resulting competition rarelyfrom is classified as
a harmlegal but rather is deemed a natural in enterpriserisk our free

Ineconomy.”). arguing that this case an of unfair orpresents illegalissue
competition, petitionerthe draws the distinction:following increased

40,000from acompetition conforming square foot business in the district
however, 78,332would not confer standing; competition squarefrom a

foot ansupermarket illegally-granted generally-­under variance from a
applicable zoning restriction standing.does confer

The petitioner’s argument unavailing. petitioneris The contends
injurythat its stems from unfair or RMD.illegal competition by What

competition illegal, petitioner,makes the unfair or to the is thataccording
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ZBA grantedthe RMD a variance from a “generally-applicable” zoning
Yet, byordinance. a variance definition to the to usegrants authority owner

inpropertyits a manner that otherwise contravenes generally-applicable
Leskiewicz, 462,zoning ordinances. See New London v. 110 N.H. 466

(1970). effect,In the thatpetitioner argues any business should be
permitted to the of ZBA achallenge validity any grantdecision to variance

competitor. argumentto a This conflates the merits of animproperly appeal
the standing requirement: according petitioner,with to the because it

unlawful,alleges standingthat the ZBA’s decision is it has to appeal. We
(whetherWeeks,reject such a at appealingstandard. See 119 N.H. 545 an

is a aparty “proper party” question “separateis from the merits of the
An of a ZBA aappeal”). appeal weapondecision is not to be used to stifle

Nautilus, Thus,business N.H. at 452.competition. petitionerSee 139 the
fails to allege any injury particular property,concrete to its and the third

factor weighs against standing.Weeks
Although the second and fourth factors in favor ofweigh standing,Weeks

we that petitioner proximityconclude because the lacks and has failed to
allege any injuryconcrete to its aparticular property as result of the ZBA’s
determination, factors, balance,the Weeks on do not thesupport petition-

tostanding appeal.er’s
factors,In anyaddition to the Weeks we also consider other factors

direct,evaluatingrelevant to whether the has a definitepetitioner interest
Weeks, Here,in the outcome. 119 at petitionerSee N.H. 544-45. the asserts

additional ingrounds support standing argument.two of its First is its
claim Equalunder the State Constitution’s Protection Clause and RSA

(2008). petitioner674:20 The that under these it has aargues provisions,
in seeing zoning regulations relatingdirect interest that to the commercial

district are that all inapplied even-handedly, propertyso owners the
commercial district stand on equal footing. disagree.We

“An equal protection challenge to an ordinance is an assertion that
and, therefore,government impermissiblythe established classifications

in asimilarly Taylortreated situated individuals different manner.” v. Town
(2005) (brackets omitted).Plaistow, 142, Similarly,152 N.H. 146 RSAof

674:20 “All shall uniform for or ofprovides, regulations be each class kind
buildings throughout rejected petitioner’seach district.” The trial court the
argument ground petitioner “similarlyon the that the was not situated” to

applied squareRMD because “it never for a variance from the limitation on
that it not that it for afootage.” petitioner argues appliedThe need show

variance to be situated.”“similarly

situated,” however, ispetitioner “similarlyWhether the is relevant
to of claim and does not address theonly petitioner’sthe merits the
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words,of In other violations ofstanding. merely allegingthreshold issue
the and 674:20 does not toEqual standingProtection Clause RSA confer

inchallenge provision relievingthe ZBA’sdecision. There is no RSA 674:20
the petitioner prove standingfrom its burden to under RSA 677:4. Even

challenge alleged,when a constitutional is an mustappealing party prove
that its personal rights directly“own have been or will be and specifically

(1991)Richards, 148, added);Appeal 134 N.H. 154 (emphasisaffected!’ of
see also N.H. atJoyce, 156 529.

The failed topetitioner directlyhas show how the ZBA’sdecision has and
It itspecifically rights. only rightaffected its own asserts that has a to

that all inensure owners the district “stand on an Inequal footing.” Golf
Investors, rejectedCourse we a thatsimilarly argument, findingbroad

standingresidents do not have to anprevent bodyadministrative from
that, view,inapproving plans on the basis the residents’ plansthe would

Investors,aviolate Town ordinance. See Course 161 atN.H. 684.Golf
petitionerThe contends that if it standingdoes not have to underappeal

Equal 674:20,the Protection or personClause RSA then “no within a
zoning district could achallenge zoning ordinance which was in aapplied
discriminatory manner.” disagree. SimplyWe because the fails topetitioner
sustain its burden to prove standing does not mean that others in the
district would not be able to inchallenge appliedordinances a discrimina-
tory manner. anlong appealingSo as can aparty injuryestablish direct to
its own orproperty rights, that willparty standinghave to assert a

Richards,challenge. See Appeal 134 N.H. at 154.of

Finally, petitionerthe contends that it has because thestanding
ZBA acted in a “quasi-judicial itcapacity” grantedwhen RMD a variance.
It adistinguishes zoning adjustment’sboard of role in aconsidering

request planningvariance from a board’s role in Itevaluating plans.site
variance,maintains that “when a agranting zoning byboard is definition

establishing rightsthe relative of insimilarly-situated parties the same
zone, and setting precedent Assuming anyfor future action.” that there is

distinction,meaningful for standing purposes, zoningbetween a board of
adjustment’s inrole variance and aconsidering requests planning board’s

(“TheWeeks,role in evaluating plans,site but see 119 N.H. at 544 interests
of parties typethe and the of issues in a site review do notpresented plan
differ from in asubstantially present granting specialthose the of

variance,exception or a and no for aappearsrationale different definition
persons appeal.”), anyof entitled to the has not identifiedpetitioner again

admission,direct in Byinterest the outcome of the ZBA’s decision. its own
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petitioner only possiblethe is concerned with “future action.” This indefi-
nite interest does not to thesupport standing appeal ZBA’s determination.
See 156 N.H. atJoyce, 580.

thatupon foregoing, petitionerBased the we conclude the has failed to
“direct,demonstrate that it has a definite in the of theinterest outcome

action,” Investors, 680; thus,Course 161 N.H. at it lacks[ZBA’s] Golf
standing to the ZBA’s decision 677:4.appeal Accordingly,under RSA we

jointhold that the trial court did not err in the dismissal motiongranting
of the Town and RMD.

Affirmed.
Dalianis, C.J., HICKS, BASSETT, JJ.,and LYNN and concurred.
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