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(CharlesP.C., IIIGarvey, Douglas,Leonard & of Concord G.Douglas,
brief), Association,on the for National Dealers and Peterthe Automobile J.

McNamara, Concord, brief,byof for New Automobile DealersHampshire
Association, as amici curiae.

CONBOY, America, (Nissan),Inc.respondent,J. The Nissan North
J.)a decision of the a decisionappeals Superior (Vaughan, vacatingCourt

(Board)Hampshire Industry rulingof the New Motor Vehicle Board and
that of Practices Between Motorchapter (RegulationRSA 357-C Business

Dealers)Maufacturers, and unenforceable aVehicle Distributors renders
aprovision agreementof written settlement between Nissan and the

(Dealer).Four, LLC,petitioner, a Nissan dealer also appealsStrike Nissan
superior ruling perfor-the court’s that it was entitled to neither specific

mance of the settlement nor affirm inagreement attorney’s part,fees. We
in part,vacate and remand.

found,The trial court or facts.supports, following Julythe record the On
8,2005, dealershipNissan issued to the Dealer a notice of termination of its

(thefranchise. The Dealer filed a with the Board 2005 Seeprotest protest).
(2009 2012).generally Supp. parties jointlyRSA 357-C:7 & The moved to

stay proceedings negotiations.Board to allow for settlement The Board
12,motiongranted this on October 2005.

negotiations place years, partiesThe settlement took over two with both
15, 2007, into arepresented by partiescounsel. On October the entered

agreementsettlement that that the Dealer and Nissan wouldprovided
a two-year agreement,execute new term and the Dealer would withdraw its

protest. agreementThe combined terms of the settlement and the term
(and a foragreement provisionsincluded relocation construction schedule

an facility), exclusivity provisions,exclusive Nissan sales and “Dealer
(MSP) agreementMinimum Performance” The termrequirements.Sales

ifprovided any obligations bythat the Dealer failed to meet of its the
deadlines, thespecified materially agreements:or otherwise breached

(a) (6) TermDealer shall within six months after the relevant
ofAgreement buy/sell dealershipDeadline secure a its Nissan

(b)an to andparty acceptableassets to unrelated third Nissan...
(12) after the relevant Term Agreementwithin twelve months

Deadline, dealershipconsummate the sale of its Nissan assets
(“First Period”).Standstill

... In no event shall Dealer be authorized to conduct Nissan
of the FirstDealership Operations expirationafter the Standstill

Period.
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If requirements,the Dealer to meet the same six-month andfailed MSP
calledapplied,twelve-month benchmarks but the interval was the “Second

inStandstill The term further that the eventagreement providedPeriod.”
(12)of arequirements,failure to MSP “Dealer shall issued twelvemeet be

month ofterm for the sole of sale the Nissanagreement purpose achieving
assets,” fordealership and “failure to Nissan’s such sale orapprovalobtain

goodtransfer within this twelve-month shall constitute and dueperiod
termination.”cause for Both that the terms ofparties expressly agreed the

reasonable,”agreementsettlement and the andagreement term were “fair
any enforceability”and waived to orright challenge “legalityits under RSA

chapter 357-C.
10, 2008, January 14, 2009,On partiesDecember and the executed

—term agreement, expirationamendments to the which extended its date
and the by requireddate which the Dealer require-was to achieve MSP

— 11,ments to 2011. manyMarch The first amendment ofreiterated the
terms of agreements:the settlement and ifterm the Dealer failed to
achieve requirements date,its sales the itby revised would sell the

thereafter;adealership qualified buyerassets to within yearone the terms
of agreement reasonable”;the were “fair and Dealerand the waived the
right protestto the agreements’ provisions, including under RSA chapter

Hereinafter,357-C. we refer to 2007 agreement,the settlement term
agreement, and the amendments collectively as the “Agreement.”

By 12,2010,letter dated November Nissan advised the Dealer that it was
“highly that theunlikely” Dealer would be able to fulfill obligationsits MSP

11,under the Agreement by the March 2011 suggesteddeadline and that
the “beginDealer now to actively potential buyers”for[look] for the

assets,dealership’s a search with which Nissan assist. Interpret-offered to
ing the 12 termination,November letter as a ofnotice the Dealer filed a

(theprotest 29,-with Board onthe 2010 2010 protest).December The
Dealer theargued performance obligationsthat sales the Agreementunder

unreasonable,were and challenged the of theenforceability Agreement’s
provisions requiring the Dealer ofvoluntarilyto divest itself the dealership
assets as with ofprotections chapterinconsistent the RSA 357-C. On

3,2011,February Nissan filed a that thecounter-protest, alleging Dealer’s
— includingactions initiation 2010 protest challengingof the the enforce-

ability provisionsof in Agreement, signedcontained the which Nissan had
in upon agreementreliance the Dealer’s that Dealer wouldexpress the not

—challenge provisionsits bad faith conduct in violation ofconstituted RSA
(2009).357-C:3, I

Board, 14,While on Marchproceedings pendingthese were before the
2011, Nissan notified the had not requirementsDealer that it met the MSP
and obligated buyerwas to a for within sixdealershiptherefore secure the
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(that 11,2011) sale Marchis, complete byand to theby Septembermonths
to11, 8, 2011, wrote to the Dealer reiterateagain2012. NissanAugustOn

11,byof Marchdealership“contractual to divest its Nissanobligationits
for11, 2011, buyerhad not obtained a2012.”As of the DealerSeptember

21, 2011, Nissan notifiedBy Septemberassets. letter dateddealershipthe
ituponand called toAgreementof the material breach of thethe Dealer

and to consummate theacceptable buyer,to Nissan animmediately present
11,2012. notices, did notthese the DealerDespiteno later than Marchsale

dealershipsell the assets.
2011, protest20105, hearingBoard a on the Dealer’sMayOn the held

legal issuesparties arguedat which bothcounter-protest,and Nissan’s
briefs, testimony or docu-party presentedbut neitheruponbased their

31, 2011, Board dismissed the Dealer’sMayevidence. On thementary
thatThe Board found bothcounter-protest.and sustained Nissan’sprotest

hadin faith and that NissanAgreement goodhad entered into theparties
It reasoned thatagreement.or failed to renew the franchisenot cancelled

and therefore did not violateprevious dispute,resolved aAgreementthe
a(2009), that all betweenprovides agreementswhichRSA 357-C:6

and“subject chapter,to the of theprovisionsmanufacturer and dealer are
chapterare inconsistent with thisagreementsof such whichprovisions

and unenforceable.” See RSA 357-C:6.against public policyshall be void as
denydid not the DealerAgreementBoard found that thespecificallyThe

notice ofif were to issue a newprotestto file a termination Nissanrightits
found that thethe Boardcounter-protest,termination. As to Nissan’s

of thedespite provisions2010 the waiverfiling protestDealer’s of the
357-C:3, Itof I. alsofaith in violation RSAAgreement constituted bad

harm incaused Nissan to sufferunderperformancethat Dealer’sfound the
Board denied thesales, damages.it not award Thethe form of lost but did

15, 2011.rehearing Augustfor onDealer’s motion
2011, court.13, superiorto theappealedthe DealerSeptemberOn

(1)counterclaim, seeking: recoveryaNissan filed an answer and two-count
(2009)357-C:12,X basedto RSAattorney’s pursuantof its fees and costs

(2)faith; and specificthe Dealer’s badfindingthe Board’s ofupon
dealershipto sell theobligationof the dealer’s contractualperformance

on both12, summary judgmentmoved forMarch 2012. Nissanbyassets
to the motion4,2012. yet respondedhad notJanuaryon The Dealerclaims

2012,31,order, January vacatingits datedthe court issuedsuperiorwhen
Nissan’sdecision, petition, denyingDealer’sgranting thethe Board’s

Thecounterclaims.dismissingand Nissan’ssummary judgment,formotion
followed.appealreconsideration and thismotion forcourt denied Nissan’s
decliningincourt erredsuperiorfirst that thearguesNissanappeal,On

challengeto eitherrightwaiver of itsexpressto the Dealer’sgiveto effect
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the legality Agreementof the or the reasonableness of the require-MSP
ments, asserting that the waiver freely voluntarilywas and thatgiven, it

consideration,was based upon valuable and that Nissan had torelied its
detriment upon the waiver. Nissan further contends that the superior court
misconstrued chapterRSA 357-C when it read the statute to invalidate
certain provisions of the Agreement, and that such a reading of the statute
is inconsistent with both the statutory purpose Hampshire’sand New
public policy favoring settlement. Nissan also appeals superiorthe court’s
denial of its forpetition specific performance and forrequest attorney’s
fees. We address each inargument turn.

I. Standard Reviewof

“Allfindings of the allupon questions[B]oard of fact properly before the
court shall primabe reasonable,”facie lawful and and additional“[n]o
evidence shall be heard or bytaken the superior court on fromappeals the

(2009).357-C:12,[B]oard.” RSA VII The Board’s decision shall not be set
aside or vacated forexcept errors of law. Id.

We review the trial court’s statutory interpretation de novo. Fog
Motorsports Sales, 266, 267(2009).#3 v.Arctic Cat 159N.H. In matters of
statutory interpretation, we are the final arbiters of the legislature’s intent
as expressed in the words of the statute considered aas whole. Id. at 268.
When examining the language statute,of the we plainascribe the and
ordinary meaning to the words used. Id. We interpret legislative intent
from the statute as written and will not consider what the legislature might
have said or languageadd that legislaturethe did not see fit to include. Id.
We also interpret a instatute the context of the overall statutory scheme
and not in isolation. Id.

II. Estoppel

Nissan first argues that the Dealer should be fromestopped arguing that
Agreementthe is not valid. The Dealer counters that Nissan did not raise

estoppel in its answer court,and counterclaim before the superior and
therefore that,waived the issue. It further asserts to the extent Nissan
preserved issue,the it has failed to establish the elements of estoppel.

Assuming, without thatdeciding, the issueestoppel preserved,was
we conclude that estoppel does not preclude the Dealer from challenging
the enforceability Agreement. rule,of the general“As a a party is not
estopped from asserting illegalitythe of a contract partici­because of his

inpation or ofencouragement illegality.”the Sumner Development Corpo­
Shivers, (Alaska 1974)757, 762,ration v. 517 P.2d 762 n.14 (collecting
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851,cases); Lindsey,v. 339 P.2dLincoln-Mercury Companyalso Citysee
1959)(Cal. (“A it,ratifyan contract cannot cannot beparty illegal856 to

toright urgeand cannot waive hisrelying illegality,from on theestopped
defense”). fromdoes not bar DealerAccordingly, estoppelthat the

chapterunder RSA 357-C.contesting legality Agreementthe of the

chapterIII. RSA 357-CInterpretation of

(AGA),Automakers, Inc.Nissan, ofjoined by amicus Association Global
of theprecludedoes not enforcementargues chapterthat RSA 357-C

written, when it invalidatedsuperioras and that the court erredAgreement
statutory Theythe scheme.Agreement contradictingof the asportions

not to settlementchapter regulateassert that RSA 357-C was intended
in accordance with Newbut rather to settlementagreements, promote

voluntary resolution ofpolicy favoringcommon law andHampshire’s public
is not inconsistentAgreementfurther maintains that thedisputes. Nissan

franchise,357-C:7, of a because thethe discontinuancegoverningwith RSA
notnot a and therefore isvoluntary sale of a franchise is termination

alternatively con-Itsubject statutory procedures.to the discontinuance
that, satisfies all ofapply, Agreementif 357-C:7 does thetends even RSA

statutory requirements.the
Dealer, National Automobile Dealers Associationjoined byThe amici

Association, that therespondsAutomobile DealersHampshireand New
to establish achapterRSA 357-Csuperior correctly interpretedcourt

advance,inthat cannot be waivedright procedural protectionsdealer’s to
— i.e.,the otherwiseportions Agreement providingand that the of

relationship withoutfor a severance of the manufacturer-dealerproviding
— unenforceable.discontinuance are thereforestatutory proceduresthe

agree.We

Cancellations, Terminations357-C:7, “Limitations onentitledRSA
Nonrenewals,” part:inprovidesand

terms, anyor conditionsNotwithstanding provisions,theI. of
provi-the terms ornotwithstandingandagreement franchise,or

manufacturer, distributor, orwaiver, or branchto noanysion
cancel, terminate, renew, tofail to or refusethereof shalldivision

a licensed new motorrelationshipfranchise withanycontinue
vehicle dealer unless:

(a) distributor,manufacturer, or division thereofor branchThe
V;ofrequirement paragraphthe noticehas satisfied

(b) manufacturer, distributor, or thereofor branch divisionThe
faith;in goodhas acted
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(c) manufacturer, distributor,The or branch or division thereof
cancellation,has good termination, nonrenewal,cause for the or

noncontinuance; and

(1)(d) HampshireThe New motor industryvehicle board finds
after a hearing and after onruling any motion to reconsider that
is intimely 357-C:12,VII,filed accordance with RSA that there is
good cancellation, termination,cause for renew,failure to or
refusal anyto continue franchise relationship. The new motor

mayvehicle dealer file a protest with the daysboard within 45
after receiving the A90-day notice. ofcopy protestthe shall be

byserved the new motor vehicle manufacturer,dealer on the
distributor, or branch or division thereof. a protestWhen is filed

section,under this the franchise agreement shall remain in full
force and effect and the franchisee shall retain rightsall and
remedies pursuant to the terms and conditions of such franchise
agreement, including, to,but not limited the right to sell or
transfer such franchisee’s ownership interest to aprior final

bydetermination the board and any appeal; or

(2) manufacturer, distributor,The or branch or divi-
sion thereof has received the written consent of the new
motor dealer;vehicle or

(3) The appropriate period for afiling protest has
expired.

added.)(Emphasis The statute thus fourrequires prerequisites to a
manufacturer’s or distributor’s discontinuance of its with arelationship

(1) (2) (3)notice; faith; (4)dealer: good cause;good and either the Board’s
determination of good cause or the dealer’s toacquiescence the discontinu-
ance, expressed byeither its bywritten consent or its protestfailure to the

in timelydiscontinuance a manner.
RSA 357-C:6 governs the interaction between RSA chapter 357-C

generally and agreements between a motor vehicle dealer and a manufac-
distributor,turer or inproviding part:

All written agreementsor oral any type between a manufac-of
turer or distributor and a motor subjectvehicle dealer shall tobe
the provisions of this chapter, provisionsand agreementssuchof
which are inconsistent with chapterthis shall be void againstas
public policy and in the courts or the motor vehicleunenforceable
industry board of this state.
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added). 357-C:6, III that357-C:6,1 providesRSA likewise(emphasisRSA
(or shall beagreement)amendment to suchevery selling agreementnew

language:followingto include thepresumed

herein, denies orincluding provisions,if arbitrationany provision
forums, or remediesprocedures,to access to thepurports deny

of the state of Newby regulationsfor valid laws orprovided [the
unenforceable; andshall be void andHampshire], provisionssuch

inthis shall remainprovisions agreementall terms and ofother
full force and effect.

process by operativethat “the created theThe trial court found
fails357-C. IfAgreement [the Dealer]of the runs afoul of RSAprovisions

time,aAgreement byin the setrequirementsto meet these established
culminates in franchiseDealer’s]then a isprocess triggered... [that] [the

“effectivelyrequiresthat structure of theending.” AgreementIt noted the
franchise, by sale orvoluntarilyto terminate its either[the Dealer]

“notvoluntaryit noted that termination wouldAlthoughforfeiture.”
statute,” it ruledlanguage of thedirectly overtlyor violate the technical

cause” and to“goodto defineAgreement’s provisions purportingthat the
“exactlywere therequirements357-C’schapter pre-terminationavoid RSA

statute,” andprohibited byand the areprocedure contemplatedoftype
that “to the extentultimatelyinvalid. The court ruledsuperiortherefore

right protestto thethat the seeks to removeAgreement [the Dealer’s]
— languagein thatAgreementembodied thefranchise-ending process

— Agreementthe iscreates a refusal-to-do-business timelineeffectively
agree.void.”We

of manufacturer-court the severance thesuperior recognized,As the
a discontinu-or forfeiture” amounts torelationship “bydealer sale defacto

ofRegardlessstatutory protections.of that withoutrelationshipance
or“voluntary”characterized assale of the Dealer’s assets iswhether the

— byin andotherwise, by the letters the recordit is clear evidenced
— that NissanAgreementof thespecific performanceNissan’s claim for

It that RSAsimilarly apparentof the franchise. isseeks the discontinuance
toor the dealer357-C:7,1(d), goodeither the Board to find causerequiring

allowingor theby filing bya consent formto the discontinuanceacquiesce
was not satisfied.period lapse,toprotest

statute, thatarguesNissan RSAthe of theDespite plain language
thesince bothagreements,not to settlementapplicable357-C ischapter

ofand enforcementsupport validitythestatutory public policyscheme and
statutoryof theprovisionsNissan first cites otheragreements.settlement

includeprovisionsThesedisputes.to the settlement ofreferringscheme
conference357-C:12, (2009), prehearing“acontemplateswhichRSA IV
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where the chairperson or shalldesignee[Board’s] have the parties address
settlement,”the possibility of and the Board’s regulations, which likewise

require it to “[h]old conferences for the settlement or ofsimplification
issues, or for obtaining stipulations as to issues of fact or proof by the
consent of parties.” 203.01(h) (2012).the Rules,N.H. Code ADMIN. Mvi
However, neither of provisions,these which serve the valuable function of

judicialpromoting and administrative economy,vitiates the plain language
357-C:7,1(d)’sof RSA requirement that the Board find good cause or the

acquiescedealer prior to the discontinuance of the dealer-manufacturer
relationship.

AGA advances a similar argument: it notes the rationale behind dealer
—protection statutes like New Hampshire’s chapter 357-C protection of

dealers in light of their inferior bargaining power vis-a-vis manufacturers
— and contends that “no reason exists to extend... ‘anti-waiver’provisions,

— —such as that at issue here RSA 357-C:6 to agreementssettlement
reached between a manufacturer and a dealer after a dispute has arisen.”
This argument runs counter to language itself,the of the statute which
provides that provisions “[ajllthe of the chapter governshall written or
oral agreements any type between a manufacturer or distributor and aof
motor 357-C:6,1 added).vehicle dealer.” RSA (emphasis If we were to hold
that mandate inapplicable to agreements,settlement we would readingbe
into the statute a provision that legislaturethe did not see fit to include. To
do so would contravene our rules of statutory interpretation. See Town of
Atkinson v. Trust, (2012).Malborn Realty 62,164 N.H. 67

We jurisdictionsnote that some exempt settlement agreements from
statutory anti-waiver provisions in See,the franchise context. e.g.,

Motors,Sportique Cars,Ltd. Jaguar Inc.,v. 390,195 F. Supp. 2d 392
(E.D.N.Y. 2002) (statute provided that provisionits prohibiting required
releases “shall not be construed to aprevent franchised motor vehicle
dealer from entering into a valid release or settlement agreement with a
franchisor” (quotation omitted)); Ford,Schmitt-Norton Inc. v. Ford Motor
Co., (D.524 1099, 1981) (“TheF. Supp. 1105 Minn. state regulations
adopted under the statute clearly allow faithgood settlement of disputes:
Nothing herein shall be construed to prohibitlimit or good faith settle­
ments of disputes when such settlements are voluntarily entered into

omitted)).between the parties.” However,(quotation because inter­“[w]e
pret legislative intent from the statute as written and will not consider what
the legislature might have said or add language that the did notlegislature

include,”see fit to Fog Motorsports, 268,159 N.H. at we read RSA chapter
357-C to govern “[a]ll written or oral agreements any type between aof
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357-C:6,dealer,” Ia motor vehicle RSAor distributor andmanufacturer
added), agreements.including settlement(emphasis

Agreementto theinapplicablethat the statute isarguesNissan next
and releasesvoluntarybetween waiversdistinguishesRSA 357-C:7because

which a manufacturerdealers, and thoseincluding Agreement,theby
RSAend, underhighlights prohibitedNissan the behaviorrequires. To this

2012):(2009)III(m) 357-C:3,357-C:3, (Supp.III(p)(3)and RSA

and unfaircompetitionan unfair method ofIt shall deemedbe
any:forpracticeand deceptive

division;Manufacturer; distributor; ordistributor branchIII.
division; to:any agentor thereoffactory branch or

(m) to adealer to assenta motor vehicleRequire
novation, or whichestoppelwaiverassignment,release

liability imposed byfrom thisany personrelievewould
chapter;

to aagreefranchisee toa motor vehicle(p) Require
franchise, in relatedanyin a or leaseterm or condition

ancillaryagreementof the franchise oroperationto the
offer,franchise, as a condition to thecollateral to aor

franchise, lease, agreement,oror renewal of thegrant,
which:

(3) mo-thedisputesthat betweenRequires
fran-and motor vehicletor vehicle franchisor

anyor toto arbitrationchisee be submitted
dispute pro-alternate resolutionbindingother

franchise,however,cedure; anythatprovided,
authorize the submis-lease, mayor agreement

bindingor toto arbitrationdisputesion of a
vehicleif the motorresolutiondisputealternate

franchisee volun-franchisor and motor vehicle
to arbitrationdisputeto submit thetarily agree
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or alternate resolution at thebinding dispute
time the arises ....dispute

to a“required”asserts that the Dealer not to assentNissan because was
waiver, Agreementor rather entered into RSAvoluntarily,release but the

III(m)357-C:3, Logicof the does notsupports supportenforcement waiver.
argument: fact that a fromprohibitsthis the RSA 357-C:3 manufacturer

a dealer to a does arequiring to assent waiver or release not mean that
voluntarily-entered statutory protectionswaiver vitiates the RSAof
357-C:7.

The cases Nissan cites for the thatproposition voluntarily-entered
releases do not protectionviolate dealer statutes are likewise inapplicable

analysis;to our the does allegeDealer not that Nissan violated the statute
by requiring Agreement,it to thesign but rather contends that certain

ofprovisions Agreementthe are withtheyunenforceable because conflict
Sales, Co.,RSA 357-C:7. See FordRochester Inc. v. Ford Motor Civ.No.

99-559-M, 799594, (D.N.H. 21,2001),at *3n.12001WL June F.3daff'd, 287
(1st 2002); Co.,32 Cir. v. 142Hyman 735,Ford Motor F. 746Supp. 2d

(D.S.C. 2001). Likewise, the provision that agree­dealer/manufacturer
“mayments authorize submission disputethe of a to arbitration” or other

binding dispute proceduresresolution “at time the hasdisputethe arises”
1(d)357-C:7,uponno effect of inprotectionsthe RSA the of acontext

Indeed,discontinuance of relationship.the 357-­RSAmanufacturer/dealer
C:3, III(p)(3) thatdemonstrates when the intended to anlegislature create
exception for to be involuntary agreements, allowingthem effective specific
circumstances, (2009)it knew how to do so. (voidingSee also RSA 347-A:10
agricultural supply would toequipment requirecontracts that a dealer

347-A,compliance chapter “[n]othingwaive with that inprovidingRSA but
chapterthis shall be to limit or faith ofprohibit goodconstrued settlements

disputes voluntarily entered into between didparties”). legislaturethe The
357-C:7,not any specific exceptioninclude to the of I.requirements RSA

protections byNissan next for a distinction theargues between afforded
357-C:7, I, onlyRSA which it characterizes as to unilateralapplicable

357-C:7,by manufacturer,terminations the ofautomobile and those RSA
VI, apply anywhich to discontinuance of the dealer-manufacturer relation-

whether Nissan thatship, disagree.unilateral or consensual. We maintains
expressesthe a discontinuanceAgreement mutually agreed-uponbecause

Nissan, 357-C:7,1, notunilaterallyrather than one RSA doesimposed by
Inc.,America,byits Motorsgovern, supporting argument citing Mazda of

(N.C. 1979).Inc.,Motors, 250, alsov. 250 S.E.2d 253 NissanSouthwestern
inthat to aargues Agreement requires engage onlythe the Dealer
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issale, termination, Agreementthethan a and thereforevoluntary rather
subject protections.not to RSA 357-C:7’s

357-C:7, I,thatargumentNissan’s RSApersuaded byare notWe
subsection,a RSAseparateto the becauseapply Agreementdoes not

in form of manufacturer357-C:7, VI, theimposes protectionsdealer
cancellation, atermination, or nonrenewal ofafterbuyback requirements

section, the motor vehiclefranchise, .byfor in this or..providedeither “as
added). a franchisee-initiated dis­purelyWhether(emphasisfranchisee”

ofstatutory proceduresdiscontinuancesubjectbe to thecontinuance would
here,us; informed the DealerI, an Nissansubsection is not issue before

and that no“[i]nof its Nissan assetsobligatedthat it was to divest itself
Operations”Dealershipauthorized to conduct Nissanevent shall Dealer be

theseAgreement.in the Underprovidedafter the franchise sale deadline
circumstances, that Dealer initiated the discontinu­we do not conclude the

357-C:7, I,Therefore, control. Nor are weof RSAprovisionsance. the
VI, which2009 amendment of subsectionlegislature’sthat thepersuaded

manu­theby requiringunder RSA 357-C:7protectionsenhanced dealer
of whichregardlessdiscontinuancebuy inventory uponfacturer to back its

termination, limits theany way proceduralininitiated the franchiseparty
357-C:7,1.ofrequirementsdiscontinuance RSA

isargument Agreementthat theunavailing is Nissan’sSimilarly
it abecause reflectsstatutory proceduresdiscontinuancesubjectnot to the

I,357-C:7,unilateral, is notmutual, RSArather than discontinuance.
Rather, legislaturethe has determinedterminations.limited to unilateral

waiver, no manufac­anytoprovisionthe terms or“notwithstandingthat
arelationshipfranchise withany. . to continueturer . . . shall . refuse

statutorythe requirementsdealer unless” fourlicensed new motor vehicle
added). intent,357-C:7, legislature’sI The(emphasisare satisfied. RSA

proceduresstatutorythe discontinuancecomplythat a manufacturer with
discontinuance, isto theacquiescesdealerin cases where theeven

1(d) IV.Underin connection with sectionsubsectionapparent readingfrom
distributor,manufacturer, or branch357-C:7,1(d)(2), “[t]heeven whenRSA

the new motorconsent ofhas received the writtenor division thereof
discontinuancedealer,” statutorythe fourthsufficiently satisfytovehicle

to the otherrequired satisfymanufacturer is nonethelessrequirement, the
(c).(b)1(a), and Seeunder subsectionsrequirementsthree discontinuance

for(“The proofthe of357-C:7, shall bear burdenmanufacturer...RSA IV
havefaith, notice requirementsin that allgoodthat it has actedshowing

termination,for the franchisesatisfied, goodthat there was causeandbeen
noncontinuance.”).cancellation, ornonrenewal
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forjudicial authority supportAlso is the Nissan cites as itsunpersuasive
357-C:7,do not fall RSA I’sargument agreementsthat withinsettlement

that orprovisions apply “notwithstanding provisionsmandate its the terms
case,anyto is true that in Mazda North Carolinawaiver.” It the the

Supreme Court that the termination of thatrequirementsheld franchise
solelystate’s toapply bystatute unilateral terminations the manufacturer

and agreementsnot to mutual between manufacturer and dealer. See
Mazda, However,at250 S.E.2d 253. the North Carolina statute did not

waiver,”provide for . . . asapplicability “notwithstanding anyits our
added); Mazda,357-C:7,1statute 250provides. (emphasisRSA S.E.2dcf.

Moreover,at 252. the in case notapparently appealdealer that did the
vehicles,tomanufacturer’s termination the commissioner of motor as

statute,provided for but rather to bar the manufacturer from itsby sought
premises to “take an ofsought inventory parts.”when the manufacturer See

Here, contrast,id. at 251 is(history/summary). by attemptingthe dealer to
enforce the ofprovisions the statute.

America, Inc.,Nissan uponalso relies Edwards v.Kia Motors 8 So. 3dof
(Ala. 2008).277 statute,But ofgiven the Alabama’slanguage governing

Edwards,supportEdwards In inargument.does not Nissan’s connection
with a approvalmanufacturer’s for of a dealerdealership,sale the executed
a full mutual of all manufacturer,release claimsthen-existing with the sold
the a thirddealership party, sought damagesto and then from the
manufacturer under Alabama’s actfranchise and other common-lawtheo-
ries; wrongfulthe dealer made no claim for attermination. id. 278-79.See
The Alabama at provided:statute issue

terms,theNotwithstanding provisions, anyor conditions of dealer
agreement waiver,or provisions anyor franchise or the terms of

available,and notwithstanding any legal anyother remedies
injuredperson who is in his or violationproperty bybusiness a of

this thechapter by any deceptivecommission of unfair and trade
practices, he to anor because refuses accede to a forproposal

which, consummated,arrangement if in of thiswould be violation
a achapter, may bring jurisdic-civil action in court of competent

violations,enjointion in this to recover thestate further to
suit,by him with the of thedamages togethersustained costs

attorney’sa reasonable fee.including

omitted). Edwards,dealer, arguedId. at 279 “that a(quotation The former
of phrase ‘any exceptionbroad the waiver’ an forinterpretation create[d]

— have notprospective dealingboth releases those with issues that arisen
——at the is and retrospectivetime the release executed releases those

dealing with known or the time is executed.”issues accrued at the release
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theissue as whetherdispositivecourt articulated theId. The Edwards
as“any apply broadlywaiver” “to sointended the termlegislatureAlabama

anyfrom form ofreachingto the Franchise Actparties subjectto preclude
mutuallycouldexisting, ripethen claims bebinding agreement by which

at 280a determination of the claim.” Id.judicialsettled without resort to
added). legislaturethat the AlabamareachingIn its conclusion(emphasis

result, court noted that Alabama’ssuch a the Edwardsdid not intend
antrade fordeceptive practice[]”considered it an “unfair andstatute

manufacturerautomobile

novation,release, assignment,to aprospectively assent[t]o
anyfromwaiver, any personor which would relieveestoppel

require anythis or toobligation chapteror underliability
a manufac-a new motor vehicle dealer andcontroversy between

than the constitutedany dulyto be referred to otherpersonturer
States, if would beof this state or the United the referralcourts

on the new motor vehicle dealer ....binding

added).omitted; reasoned,It “Theemphasisat 281-82 (quotationId.
unfaira release as ansimilarly retrospectivedid not includelegislature
provi-a in its list of ineffectiveor include such releasepracticetrade
everythelegislature require litigation.... Had the meant tosions of

dealer,and a it could have said so.”between adisagreement manufacturer
added).(emphasisId. at 282

release:Here, contrast, retrospectivenot aby Agreement purelythe was
Protest, ofprospectiveit also included a waiveralthough it settled the 2005

InEdwards.distinguishesThis distinction aloneprocedural remedies.
theaddition, rendering chapter’sour contains an explicit provisionstatute

any typeor oral agreementsto writtenprovisions applicable “[a]ll of
dealer.” RSAmanufacturer or distributor and a motor vehiclebetween a

added).357-C:6,1 (emphasis

of settle­enforcingin favorgeneral public policyNor does the
intended to exclude suchlegislatureus that theagreements persuadement

anyor of“notwithstanding provisionsthe termsfrom theagreements
generalthecorrectly recognizes357-C:7. Nissanlanguagewaiver” of RSA

See, Estatee.g.,of civilmatters.favoringthis state the settlementpolicy of
415, (2011); FamilyCo., Hogan421v. Hanover Ins. 162 N.H.Dayof

(2008).453, are“Generally, parties456v. Town 157 N.H.Rye,Enters. of
are allowed law.”bydesire and thatany theyfree to settle a case on terms

added).(2007) But, in412, (emphasis414-15Twomey,Poland v. 156 N.H.
waived,357-C:7,1, can we noteof beprovisionsthe RSAevaluating whether

357-C:6,1:ofunusually languagebroad RSAthe
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All or oral agreements any typewritten between a manufac-of
. . . and a vehicle shall be tosubjectturer motor dealer the

provisions of this and of suchchapter, provisions agreements
againstwhich are inconsistent this shall be void aschapterwith

public and unenforceable in courts or the vehiclepolicy the motor
ofindustry board this state.

added.) statute,(Emphasis Such alanguage, precludesbroad in remedial
parties contracting mandatory pre-discontinuancefrom around the proce­

bydures set forth Supporting interpretationstatute. this is the ofpurpose
—the to v.protectstatute dealers. See Roberts General Corp.,Motors 138

(1994)532,N.H. 536 (“[C]hapter comprehensive govern­357-C is a statute
ing relationshipsthe between automobile manufacturers and their dealers.
The clear intent of the provisions protectnonconsumer-oriented is to the

dealers.”).investment and interests ofproperty those who are already

holdingBecause our is abased conflictupon between the terms
of Agreement statute,the and languagethe of the wecontrolling are not
persuaded theby argument that the anrepresentsresult here “unsound
public policy” discouraging parties from toagreeing settlements. See
Estate Day, statute,162N.H. at 421. Under the ofprovisions partiestheof
can still agree terms; not,to a wide ofrange however,settlement they may
contract to waive the ofprotections superiorthe statute itself. As the court
noted, “Settlements that notdo violate the ofprovisions RSA 357-C are

enforceable,routinely drafted and and certainly portions Agreementof this
may well be Agreementenforceable.” Because the forprovided the

however,severance theof manufacturer-dealer relationship, compliance
with RSA 357-C:7 is The ofrequired. provisions Agreementthe providing
otherwise are therefore unenforceable.

Having determined that RSA 357-C:7 we turn toapplies, Nissan’s
357-C:7,1,argument that the ofrequirements RSA were satisfied. Nissan

contends the Agreementthat itself constitutes the Dealer’s “written
357-C:7,1(d)(2),consent” the purposes Agreementfor of RSA and that the

also tostipulates “good goodcause.” “As the notice and faithregards
357-C:7,”of itrequirements argues, “Agreement providedRSA the itself

MSP,ofample applicablenotice the deadline for thereafterachieving and
Nissan repeatedly notified of its to achieve the[the failureDealer]

levels,”salesagreed-upon and the Board found that Nissan had acted in
good faith.

disagree statutorythat the AgreementWe satisfied the discon­
I,357-C:7,tinuance requirements. RSA provides:
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terms, anythe or conditions ofNotwithstanding provisions,
franchise, the terms oragreement notwithstanding provi-or and

distributor,waiver, manufacturer, orno or branchanysion to
terminate, renew,cancel, or toshall fail to refusedivision thereof

new motorrelationshipfranchise with a licensedanycontinue
arefollowing requirementsvehicle unless [the satisfied].dealer

added.) concludeexplicit provision,Given this anti-waiver we(Emphasis
bycannot berequirementsthat the discontinuance satisfiedspecified

Further,a the noticeagreement notice of discontinuance.predating
at theprovidedinto” an it must berequirement agreement;cannot be “built
of thetime the determines to seek discontinuanceactuallymanufacturer

357-C:7, 1(a), To otherwise would renderfranchise. RSA V. concludeSee
357-C:7,1, See,meaningless. e.g.,of“notwithstanding” languagethe RSA

(2011) (weWilson, 659, interpretnot a statute161 N.H. 664 willAppeal of
to it meaningless).so as render

1(d)357-C:7,Likewise, satisfythe “written consent” that will RSA
ofin advance of a manufacturer’s noticegranted by agreementcannot be

such constitute an invaliddiscontinuance of the franchise because would
Thus, franchisealthough permitsthe statutewaiver under the statute.

consent, may only propergivensuch consent be afterbyterminations
bythe options grantedTo would contravenenotice. conclude otherwise

1(d)357-C:7, of termination orto a faced with a noticeRSA dealer
termination,consent, seein to thewriting,discontinuance: the dealer can
Board,357-C:7,1(d)(2); it can the termination to the see RSAprotestRSA

357-C:7, 1(d)(1); bycan to the theallowingor it terminationacquiesce
357-C:7,1(d)(3).seeperiod lapse,to RSAprotest

a toHere, cannot be as “consent”Agreement regardedthe
not, fact, thethe does in discontinuediscontinuance because agreement

that the franchisecontrary, Agreement contemplatesfranchise. theTo the
continue; contingent certainprovisions uponthe termination arewill

period.within time Becausebymet the Dealer a setbeingconditions not
continuingforth of a manufacturer-dealerAgreementthe sets the terms

that relationshipto discontinuance ofrelatingtherelationship, provisions
357-C:7,RSA I.waiver. Seeimpermissible prospectiveconstitute an

nothavestatutory requirementsfranchise discontinuanceBecause the
“tosatisfied, of the court thatsuperior rulingwe affirm decisionbeen the
torightseeks to removeAgreement [the Dealer’s]the extent that the
—Agreementin theembodiedfranchise-ending processtheprotest

—timeline theeffectively a refusal-to-do-businesslanguage that creates
void,” order to the extentvacatingand its order the Board’sAgreement is
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that,that it ruled otherwise. NissanWe note should initiate termination
and shouldproceedings, opt protest anythe Dealer to discontinuance under

357-C:7,1(d)(1), mayRSA the Board the of Agreementconsider terms the
and the of parties, anyactions the as well as other that mayevidence
properly good good cause,bear on the issues faith in makingof and its
determination.

SpecificIV. Performance

In light holding Agreementof our that the tois unenforceable the extent
that it provides for severance of the dealer-manufacturer inrelationship the
absence of compliance procedures 357-C:7,with the forth inset RSA we
need not foraddress Nissan’s claim specific performance.

V Attorney’s Fees

Nissan that itargues is entitled to an of attorney’saward fees and costs
because it the prevailing partywas on counter-protestits under RSA

alleges357-C:3. Nissan bythat the Dealer in inducingacted bad faith
Nissan to rely upon its assurances that Agreementthe was fair and
reasonable, that the enforceability,Dealer would not itschallenge and that
the Dealer would ifvoluntarily sell the it could not meetfranchise the MSP
requirements specifiedwithin the time In claimsupportframe. of its of bad

court,faith superiorbefore the Nissan ofhighlighted period yearsthe
following protest,the 2005 during which the Dealer all“received the

—Agreementbenefits of by holding itself out as a[the] Nissan dealer”
omitted),(emphasis questionwithout ever ofraising Agreement’sthe the

legality or enforceability: “[o]nly when the final deadline approached did
its plan[the reveal to avoid its to sellobligation dealership, byDealer] the

— —claiming the first Agreementfor time that illegalthe was and
unenforceable.” Nissan thatcontends the court erred as asuperior matter

law in determiningof that it not attorney’swas entitled to based uponfees
its findings that has not show andgood“[the failed to cause NissanDealer]

notis the prevailing party.”
The Dealer counters the inrulingthat Board’s Nissan’s favor was

by superiorvitiated ruling franchise-ending provisionsthe court’s that the
void,the Agreementof are that “it that a whoillogical party prevailsand is

in canSuperior requiredCourt do so in bad faith and to thepay losingbe
party’s attorney’s argues filingfees and costs.” It further that mere“[t]he

a protest challenge legalityof to the of an does not constituteagreement
law,”bad faith under New there evidence onHampshire and that was no

any It thatfindings.which the Board could base factual also asserts RSA
chapter applies exclusively to a manufacturer’s faith conduct357-C bad
toward a dealer.
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357-C:12, finds that aRSA X “In cases where the boardprovides:
court,superior upon petition,this thechapterviolation of has occurred ...

them toattorney’s fees and costs and award theshall determine reasonable
357-C:3,1, under Nissan assertsparty.” provisionRSA the whichprevailing

it the Board its counter-­prevailing party grantedthat is the because
part:inprotest, provides pertinent

unfair unfaircompetitionIt shall be an method of anddeemed
deceptive any:and forpractice

any... or dealer inengageI. Manufacturer motor vehicle to
faith,in andarbitrary,which or unconscionableaction is bad

or ....damage any parties publicwhich causes to of such to the

statute, terms, faith eitherby applies bythus to bad actions NissanThe its
or the Dealer.

torulingthe the as thereject argument superiorWe Dealer’s that court’s
unenforceability Agreementof thefranchise-ending provisionsof the

attorney’sa is to recover fees. Thatfinding that Nissan entitledprecludes
franchise-endinghas its the termsprevailed regardingthe Dealer on claims

in on its claimfindingof the does not foreclose a Nissan’s favorAgreement
ofattorney’s upon allegedfor the Dealer’s violation RSAfees based
dealer)357-C:3,1 orbybad faith either manufacturer(prohibiting conduct

arguing upholdif evidence such a In that we shouldsupports finding.the
Dealer, thatfaith asserts thebyBoard’s of bad the Nissanfindingthe

thatfinding uponof faith was not a determination“dependentBoard’s bad
However, Board’sAgreement binding.” finding.. . was lawful and thethe

based, faithin Dealer in badpart, byits view that the acteduponwas
prejudice,withopen protest,to the which had been dismissedseeking prior

Agreement. Because thefailing by obligationsin to its under theand abide
terms itsenforceability Agreement,assumed of all of the of theBoard the

controlling.is notfinding

unenforceability ofNonetheless, the theregardingour conclusion
necessarilyfranchise-ending of the does not vitiateAgreementprovisions

the forestalled itsfaith Nissan that DealerallegedNissan’s bad claim. has
atof thethrough years’ negotiations,from 2005 two worthtermination

fairthat terms were andagreed Agreement’sof which it theconclusion
reasonable; anotherthat then termination for fourthe Dealer forestalled

for extensions ofapprovalwhich time it received Nissan’syears (during
that,twice); many years’ worthonly receivingand aftertime and relocated

thea did Dealerto its status as Nissan dealerof the benefits attributable
—claimingdealership, bytheplan obligationits avoid its to sell“reveal to

— illegal and unenforceable.”Agreementthat the wasfor the first time
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statutory uponBecause Nissan’s claim for fees is based the Dealer’s
—alleged is,bad faith that fourconduct actions outside the corners of the

—Agreement ofunenforceability provisionsthe certain of the of the
Agreement necessarilydoes not dictate the result of that claim.

Whether acted in faiththe Dealer bad under these circumstances is a
factual Seedetermination. Certain at London v. TheLloyd’sUnderwriters

(2001).Co., 740,Home Ins. 146 N.H. 744 Because the record reflects a
genuine question,issue of material fact on this toremand the Board is

Manchester, (2013)necessary. 634,See Bartlett v. City 164 N.H. 643of
court(remanding superiorto for toremand administrative board where

questionmixed law andof fact necessitated of adevelopment factual
record). herein,In ourlight of theruling whether,Board shall determine

circumstances,under all the in Ifthe Dealer acted bad faith. the Board so
finds, court,the shallsuperior upon petition, determine reasonable attor-
ney’s fees and to 357-C:12,costs be to Nissan. RSAawarded See X.
Accordingly, we the superiorvacate court’s dismissal of Nissan’s claim for
attorney’s fees remand forand further inproceedings accordance with this
opinion.

in part; part;vacated inAffirmed
and remanded.

LynnDalianis, C.J., Hicks, BASSETT,JJ.,and and concurred.
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