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Ojo,Osahenrumwen self-represented onparty, the memorandum of law.

PLLC,McDonough, O’Shaughnessy, Meagher,Whaland & of
(Robert brief),Manchester J. onMeagher the for the defendants.

Lynn, J. The plaintiff, Ojo,Osahenrumwen an orderappeals of the
J.){Brown,Superior Court granting a motion to dismiss filed by the

defendants, JosephOfficer C. Lorenzo and Depart-the Manchester Police
(MPD).ment We affirm in inpart, reverse and remand.part,
followingThe facts inare taken from the ofallegations plaintiff’sthe writ

summons, acceptwhich we purposesas true for of this orappeal, are
established a Morrisseyas matter of law. See v. Town Lyme, 162 N.H.of

(2011).777, 9, 2010, a.m.,778 May approximatelyOn at 1:00 Lorenzo
stopped the whileplaintiff walkinghe was on Hall Street in Manchester.

arm,pulled plaintiffLorenzo the the himby placed against his unmarked
cruiser,police patted down,him comingand asked him where he was from

and where he was The hegoing. plaintiff replied that had left his brother’s
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his brotherthat he andcouple explaineda of hours earlier. Heapartment
to avoidin and that he wanteddayhad had “an altercation” earlier the

scene,on theadditional officers arrived“unnecessary problems.” After
why he was underplaintiff. plaintiffthe the askedLorenzo arrested When

hadthat victimarrest, kidnappingan informed him aunidentified officer
the victim’sline-upa and that he matchedphotographicidentified him from

assailant.description of the
by kidnapping,withplaintiff complaintthe criminalchargedThe State

(2007),(2007), evidence, see RSA 641:6falsifying physicalsee RSA 633:1
(2007). 10, the wasassault, MayOn plaintiffand see RSA 631:2-asimple

kidnappingon ofchargesin the District Court thearraigned Manchester
2012);594:20-a, v.I Statephysical (Supp.and evidence. See RSAfalsifying

(1992). a413, 24, the district court heldHughes, May135 N.H. 419 On
(also andhearing)as a causeprobableexamination knownpreliminary

superiorto court on bothbound over thesubsequently plaintiffordered the
(2001).1A596-A:4, (2001); HillsboroughRSA :7 RSA 592-A:4charges. See

forthegrand jury against plaintifflater returned indictmentsCounty
evidence, the filed an infor-and and Statekidnapping falsifying physical

2011, theIn afterhim assault. Octobercharging simplemation with
custody at thepretrialinspent seventeen monthsplaintiff approximately

Corrections, all theprossedof the State nol ofCounty HouseHillsborough
Germany.toallegedlywitness movedcomplainingbecause thecharges

2012, counsel, filed a civillawsuitunrepresented byIn April plaintiff,the
thethings, that officers ofalleging, amongthe defendants2 otheragainst

(1) fully,to reason-Department: ignored their dutiesManchester Police
him underinvestigation placingbeforeably, prudentlyand conduct their

unreliable,(2) untrust-arrest; andunnecessarily suggestive,and employed
notalleged plaintiffThe writ that the didworthy procedures.identification

writ,to the thealleged Accordingthe of thedescription kidnapper.match
male, earlyinthe as a black hisalleged victim had described assailant

tall, atwenties, dark hair and beard.feet ten or eleven inches with shortfive
however, with a baldmale, was, thirty-three yearsa oldThe blackplaintiff,

1 dispute, plaintiffs appearancealleges, that theplaintiffsThe writ and the defendants do not
record, however,hearing.May probable The revealsthe on was for a causein district court 10

24,(ie., Mayhearing”)“probable was scheduled for andpreliminary causethat a examination
Mayprobableplaintiff cause on 24.that the district court foundthe received notice

MayAccordingly, plaintiffs appearance in court on 10 was histhe the districtwe conclude that
hearing May 24.arraignment probablethe cause was held onand

2 Walsh, county attorneyhillsboroughaplaintiffsThe writ named as defendant “Robertalso
however,writ, onlyplaintiff’s as Officercaption of the named defendantsfor the state.” The

AttorneyMPD, as aWalsh was servedand and there is no evidence thatLorenzo the
Accordingly,party Attorney conclude thatappeal, Walsh. weOn neither refers todefendant.

Attorney party appeal.is a to thisWalsh not
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on cheeks thatalso had visible scars bothand a clean-shaven face. Hehead
that he sufferedThe claimedplaintiffthe victim had not mentioned.

loss ofunlawful and substantialunnecessary imprisonment, punishment,
property.

imprisonmentclaims for falsethe writ to assertConstruing plaintiffs
toto dismiss for failurethe defendants movedprosecution,and malicious

cause is anprobablethat a lack ofarguedstate a claim. The defendants
and that theprosecutionof and maliciousimprisonmentelement both false

claim the district court andprevailcould not on either becauseplaintiff
criminal prosecution.cause in the earliergrand jury probablefound

immunitytotheythe that were entitledAlternatively, argueddefendants
(2010) official under Everitt v. Generalimmunityunder RSA 507:8-d and

(2007).Co., argued they202 the defendants wereFinally,Electric 156N.H.
with to maliciousproper party-defendants respect plaintifPsnot the

claim.prosecution
the defendants’ motion. The court’s ordersuperior grantedThe court

states, wasentirety: granted.in its “Motion to Dismiss Probable cause
Jury and the Defendant Officerby Hillsborough Countyfound the Grand

are, circumstances, immune from suit.”and Police under thoseDepartment
appealThis followed.

dismiss,In to whether thereviewing a motion to our task is determine
of aallegations pleadings reasonably susceptiblein the areplaintiffs

N.H. atrecovery. Morrissey,construction that would 162 780. Wepermit
true,in to andallegationsassume the of fact the writ bewell-pleaded

in favor. Bel Airplaintiffsconstrue all inferences from them thereasonable
(2006).Servs., 228, 231v.N.H. Health & Human 154N.H.Dep’tAssocs. of

not, however, in thatpleadingsassume the truth of statements theWe need
engageconclusions of law. 162N.H. at 780.“Wethenmerely Morrissey,are

against applicablein a that tests the facts in the theinquiry [writ]threshold
omitted).Assocs., conductingIn(quotationlaw.”Bel Air 154 N.H. at 231

plaintiffs“documents attached to theinquiry, maythis we also consider
theauthenticity disputed byof which are notpleadings,... documents the

inrecords[,] sufficiently referred topublicofficial or documentsparties[,]
(2010)708,Co., 711Beane v. Dana S. Beane & 160 N.H.the [writ].”

omitted).(citation, ellipsesandquotation,

arerulingtrial court’s that the defendantsfirst address theWe
priorin theprobablefound causegrand juryimmune from suit because the

the conclu­represents“Anindictmentplaintiff.criminal of theprosecution
to that a defendantthat cause exists believegrand jury probablesion of a

550,127v. N.H.Moody Cunningham,a crime.”particularhas committed
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(1986).554 We consider whether the indictments againstreturned the
plaintiff entitle the defendants to immunity under RSA 507:8-dor to official
immunity.

RSA 507:8-d provides: person“No shall incur any civil liability to
another person by taking any action against such person which would

justificationconstitute pursuant 627:2,to RSA 627.”[chapter] Under RSA
(2007), conduct,I “[a]ny other than the of physicaluse force under

circumstances specifically dealt with in other sections of this chapter, is
justifiable when it by statute,is authorized Bylaw.” a police mayofficer
make a warrantless arrest if the officer has probable cause to believe that
the 594:10,11(b)arrestee has committed a felony. 2012);RSA (Supp. State

Vachon, (1987).37, 40v. 130N.H. “Probable tocause arrest exists when the
arresting officer has knowledge and trustworthy information sufficient to
warrant a person of reasonable prudencecaution and in believing that the
arrestee has committed an offense.”Hartgers of Plaistow,v. Town 141N.H.

(1996)253, 255 omitted).(quotation purposesFor of appeal,this we assume
that a police officerwith probable cause to amake warrantless arrest under

594:10,11(b)RSA and the employerofficer’s may be entitled to immunity
from suit under RSA 507:8-d.

The doctrine of official immunity provides that “municipal police
officers are immune from personal liability decisions,for acts or omissions

(1)that are: made within scopethe of their officialduties while in the course
(2)of employment; (3)their discretionary, ministerial;rather than and not

made in a Everitt,wanton or reckless manner.” 156 N.H. at 219. “[T]he
purpose of immunity operate lawsuit,is to as a bar to a rather than aas
mere defense against liability, and is effectively lost if a erroneouslycase is

omitted).permitted goto to trial.” Id. at 221 (quotation The adoctrine is
necessary compromise between competing policies. Id. at 216-18.It recog­
nizes that although “immunity can be fundamentally unfair to our citizens

injured decisions,”who are by erroneous police the “public simply cannot
afford for chargedthose individuals with securing and commu­preserving
nity safety to judgmenthave their shaded out of fear of subsequent lawsuits
or to energieshave their otherwise bydeflected at alitigation, times
lengthy and process.”cumbersome Id. at 218. When available to an

officer,policeindividual immunityofficial “generally may vicariouslybe
government individual,extended to the entity employing the but it notis an

omitted).automatic grant.” Id. at 221 (quotation

We conclude that the indictments returned theagainst plaintiff do
not entitle the defendants to immunity under RSA 507:8-d or official
immunity. Although indictment,it is black-letter law that finding“the of an
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face, conclusivelyby grand jury,fair its a constitutedupon properly
holdingof cause for the of theprobable purposedetermines the existence

States, 241, (1932),answer,” 287 250 it isto Ex Parte United U.S.accused
toretroactivelyindictments do notpost-arrest operatetrue thatequally

at moment of arrest. Seeprobableestablish the existence of cause the
(6th 2005)Falls, 291,v. 395 F.3d 308 n.13 Cir.Radvansky City Olmstedof

(“after-the-fact cannot to validate ajury priorinvolvement servegrand
(11th1406, 1409arrest”); Ga.,County,v. 878 F.2d Cir.LumpkinGarmon

1989) (“A subsequent retroactively provide probableindictment does not
Katz,for an that has taken Kent v. 146 F.already place.”);cause arrest

(D. 2001)450, 460Supp. (“subsequent grand jury2d n.8 Vt. indictment does
a thatretroactively provide probable alreadynot cause for false arrest had

taken The reason for rule is a considersplace”). grand jurythe sound:
whether, acts,at the time it cause exists to believe that a crime hasprobable

committed, 554;been see 127 N.H. at a does notMoody, grand jury
whether, arrest, arrestingconsider at the time of the officer had “knowl­

and information to aedge trustworthy personsufficient warrant of
reasonable caution and in that . . .prudence believing the arrestee

omitted).committed an offense.”3 141 atHartgers, (quotationN.H. 255
Thus, court,contrary to the conclusion of trial the foundprobablethe cause
by the grand jury probable supporteddoes not establish that cause the
plaintiff’s arrest or that his arrest was not “made in a wanton or reckless

Everitt,manner.” 156 N.H. at 219.

Furthermore, to gavethe extent the trial court the indictments
on topreclusive probableeffect the issue of whether Lorenzo had cause

arrest the we note that as criminal laterplaintiff, “estoppel between and
civilactions” is “a fair toonly plaintiff opportunitywarranted when the had

in v.litigate prior prosecution. Hoppsthe issue” the criminal See Utica
(1982).Co., Here,508,Mut. Ins. 127 not aplaintiffN.H. 511-12 the was

party grand jury opportunityto the and had no full and fair toproceeding
Hall, 374, 376in that v. 152N.H.litigate proceeding.issues raised See State

(2005)(“A is angrand jury proceeding adversary hearing....is not an [I]t
parte investigationex to determine whether a crime has been committed

against any person.”and criminal institutedproceedingswhether should be
(2010)omitted)); 44,§2d atJurysee also 38Am.Jur. Grand 927(quotation

(“One right,a has nobeing investigated by grand jurywhose conduct is
otherwise, before, atestifyor beforepetition, appearconstitutional or to

3 may supportexample, investigation aFor an conducted between the arrest and indictment
finding probable at the timeof cause at the time the indictment is returned that did not exist

what, any,ifcontains no information as tothe arrest was made. The record before us
post-arrest, pre-indictment investigation inoccurred this case.
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Thus,grand jury.”). if grandeven the hadjury considered whether Lorenzo
probablehad to plaintiff,cause arrest the the indictments do not conclu-

sively establish that probable supportedcause the arrest.
appeal,On the defendants advance several argumentsalternative seek-

(1)ing affirmance of the trial Theycourt’s order. that:argue they are
entitled to immunity under RSA immunity507:8-dand official because facts
alleged by the plaintiff establish that Lorenzo had probable cause to arrest

(2)plaintiff;the they are entitled to official immunity because the district
(3)cause;court found probable the plaintiff’s claims for false imprisonment

and malicious prosecution must be dismissed because both claims require
a lack of probable cause and plaintiffthe cannot a lack ofprove probable

(4)cause; and the malicious prosecution claim fails aas matter of law
plaintiffbecause the has not alleged that Lorenzo acted with malice. We

address each inargument 262,turn. Sherryland Snuffer,See v. 150 N.H.
(2003).267

Limiting our well-pleadedreview to the allegations of fact in the
writ,plaintiff’s and construing all reasonable inferences from them in his

favor, Guglielmo WorldCom, 309,see v. (2002),148 N.H. reject312 we the
argument that the facts alleged by plaintiffthe thatestablish the defen­
dants are entitled to immunity under RSA 507:8-d or official immunity.
Because we must accept as true that Lorenzo arrested the plaintiff despite
substantial inconsistencies physicalbetween his onappearance the morn­
ing of his allegedarrest and the kidnapping descriptionvictim’s of the
assailant, including in age, hairstyle, hair,inconsistencies and facial we
conclude that the writ does not establish that probableLorenzo had cause
to arrest the or thatplaintiff the arrest was not in a“made wanton or

Everitt,reckless manner.” 156 N.H. at 219. Although we must asaccept
true that an policeunidentified officer plaintifftold the that a kidnapping
victim himhad identified from a photo line-up, we need not accept the

statement,truthunderlying i.e.,of the that alleged victim,the kidnapping
fact,in identified plaintiff Furthermore,the from a photo line-up. although

the defendants direct our attention to alleged byfacts the in hisplaintiff
objection to the defendants’ motion to dismiss and in a motionseparate filed

court,with this titled “Plaintiff’smotion for brief statement per order of the
court,”supreme we cannot accept purposesthese facts as true for of this

appeal. plaintiff’s objectionThe to the defendants’ motion to dismiss was
us,not submitted as ofpart the record before and in his motion filed with

this court the plaintiff specifically noted that “the facts asserted” therein
simplywere “derived from discoverythe which was thesupplied by State

in criminal[his] case.”
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that are entitled to officialpersuadedNor are we the defendants
immunity orderingthe district court found cause in theprobablebecause

court ofplaintiff superior charges kidnappingbound over to the on the and
— anywithoutfalsifying physical argue citingevidence. The defendants

— of the courtauthority probablethat the cause determination district
“in a orplaintiffestablishes that Lorenzo did not arrest the wanton reckless

Everitt, at to that thisappear arguemanner.” 156N.H. 219.The defendants
effect on the issue ofgiven estoppeldetermination should be collateral

probable supported plaintiffs disagree.whether cause the arrest. We

estoppel apply,For collateral to three basic conditions must be
(1) subjectsatisfied: the issue to must in eachestoppel be identical

(2)action; the first action must the onfinallyhave resolved issue
(3)merits; party estopped appearedthe and the to be must have

action,as a in inparty privitythe first or have been with someone
understood, turn,who did so. These conditions inmust be as

particular elements of the more that ageneral requirement, party
against whom is must have had a full fairestoppel pleaded and
prior opportunity litigateto the issue or fact in question.

Bader, 75, 80-81(2006) omitted).Stewart v. 154N.H. and citation(quotation
“The ofapplicability estoppel questioncollateral is a of law that we review

(2010).Bros.,Tyler 242,de novo.” v. 161 N.H. 246Hannaford

Here, two of the applythree basic conditions to collateral
First,estoppel cannot be satisfied. the of probableissue cause to bind over

a criminal defendant for trial and the issue of toprobable cause arrest are
trial,not identical. To bind over a criminal defendant for a court must

“determine whether probable cause exists to believe that an offense has
(1974)Arnault, 216,been committed ...” State v. 114 N.H.St. 217-18

(1969) (theomitted); O’Brien, 317,(quotation see Smith v. 109 N.H. 318
of a cause topurpose probable hearing probable“is determine whether

action”); Chase,pending grand jurycause exists for ... detention State v.
(1969) (same).296, contrast,109 N.H. 297 cause to arrest'By “[p]robable

informa­arresting knowledge trustworthyexists when the officer has and
inperson prudencetion sufficient to warrant a of reasonable caution and

141 N.H.Hartgers,that the arrestee has committed an offense.”believing
omitted). Thus, to it atpresentedat 255 based the evidence(quotation upon

cause to believehearing, probablethe time the the district court foundof
court did not findthat the had committed an offense. The districtplaintiff

to believe that theprobablethat at the time arrest Lorenzo had causeof
Chicagoan As in Kumar v.plaintiff explainedhad committed offense. Id.

(N.D. 1994):Ill.Housing Authority, Supp.862 F. 213
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[Although both determinations are referred to ‘probableas
determinations, questioncause’ the of whether is probablethere

cause to the charged party questionbind over is different from the
of whether the arresting probableofficers had cause to make the
arrest. Resolution of the first issue does not resolve the second.

Kumar, 217; Hazelroth, 01-70074,862 F. at see alsoSupp. Broughton v. No.
(E.D. 2006) (“The798959, 29,2006 WL at *2 Mich. March issue at a

preliminary examination is whether or not there is probable cause that a
committed,crime has been not whether probablethere was cause to arrest

(Ct.Alto, 365,a Schmidlin v.suspect.”); City Palo 69 Cal. 3d 395Rptr.of
2007) (“issue (or detain)App. of‘probable cause’to arrest sufficient tocause

— —is not the samesimply as let alone identical to that of sufficient cause
trial”); (9thWalker, 756, 760-61to hold the defendant for Morley v. 175F.3d

1999) (courtCir. refused to equate probable cause to arrest with probable
trial).acause to bind over defendant for

Second, even if the of probableissues cause to arrest and probable
identical,cause to bind over a defendant for trial were the district court

cannot said finallybe to have resolved the issue on probablethe merits. The
cause determination of the district court is amerely preliminary in thestep

Arnault,criminal prosecution. As we in St. theexplained district court
“merely passes the responsibility grand juryto the to decide thewhether

Arnault,defendant should stand trial.” St. 114 at CompareN.H. 218.
Aubert, (1987)422,Aubert v. 129 N.H. 428 (“prior criminal conviction has

inestoppelcollateral effect a civil tosubsequent proceeding as the issues
added)).actually and inlitigated (emphasisdecided the criminal case”

turnWe next to the defendants’ that plaintiff’scontention the claims for
imprisonmentfalse and malicious must aprosecution be dismissed because

lack of anprobable plaintiffcause is element of both claims and the cannot
a lackprove probableof cause. The defendants that theargue plaintiff

(1)cannot a lack ofprove probable “[g]iven bycause because: the findings
the district court grand jury, probableand the cause was in thispresent

(2)case”; summons,and “based on the facts in the ofalleged plaintiff’swrit
probable cause is established.”

matter,As an initial we note that the defendants are mistaken
that a lack probableof cause is an element of false Toimprisonment. prevail

(1)aon claim for false a must demonstrate that: theimprisonment, plaintiff
confining bydefendant acted with the intent of him within boundaries fixed

(2)defendant;the the act or in thedirectly indirectlydefendant’s resulted
(3)confinement;plaintiff’s plaintiff bythe was conscious of or harmed the

(4)confinement; legal authority.and the defendant acted without See
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Linehan, 476, (2009);MacKenzie v. 158 N.H. 482 RESTATEMENTcf.
(SECOND) (1965).35,§ at explicitlyOF Torts 52 We have stated that a lack
of is not an ofprobable imprisonment.cause element false See Hickox v.

(1970)Inc., 438, malice,J.B. Morin 442Agency, (“allegations110 N.H. of
of probablewant cause and dismissal of the . . . allprosecution [are]

elements of malicious but not ofprosecution, imprisonmentfalse or false
arrest”). Instead, probable cause is a a claim impris­defense to for false

resulting Stores,onment from a warrantless detention. See Larreault v. 93
(1945).375, above,N.H. 375 For the reasons discussed the causeprobable

determinations of the district court and asgrand jury, well as the
well-pleaded allegations writ,of fact in plaintiff’sthe do not thatestablish
Lorenzo probablehad cause to plaintiff.arrest the

agree defendants, however,We with the that plaintiffsthe claim for
malicious prosecution must be prevaildismissed. To on a claim for malicious

(1)prosecution, plaintiffa must demonstrate that: he was subjected to a
(2)criminal prosecution or civil proceeding by defendant;instituted the

(3)cause; (4)probable malice;without with and priorthe action terminated
in his favor. 844,846 (1980);See Stock v.Byers, Sherburne,120N.H. v.Paul

(2006).747,153 N.H. 749

Courts are nearly uniform in thatholding the return of an
indictment defeats a claim for malicious prosecution unless the plaintiff
alleges that the defendant engaged in impropriety when procuring the

Annotation,indictment. See Malicious Prosecution: Grand JuryEffect of
(1969)Indictment on Cause,Issue Probable 28 A.L.R.3D (Supp.748of

2012); I.N.S., (1st 2005)Gonzalez v. 45, 49Rued United States 405 F.3d Cir.
(indictment “definitively unless,probableestablishes cause” at the pleading
stage, the plaintiff asserts that “the wrongfullydefendants obtained the

byindictment knowingly presenting testimonyfalse to the grand jury”);
York, (2d 2011)City 56,Alvarado v. New 453 Fed. Appx. 58-59 Cir.of

(construing New York law to hold that indictment creates a rebuttable
cause,presumption probableof maywhich be overcome ifonly “the

fraud,indictment procured bywas perjury, suppressionthe of evidence or
other police omitted));conduct undertaken in (quotationbad faith” Beckett

Ford, (N.D. (indictment970, 982 2009)v. 613F. 2dSupp. Ohio is prima facie
evidence of probable cause for anpurposes prosecutionof Ohio malicious
claim, which may onlybe overcome if “the indictment resulted from
perjured testimony grand juryor the proceedings[if] were otherwise

omitted)).significantly irregular” Here,(quotation the writ doesplaintiffs
allegenot that or anyLorenzo other member of the PoliceManchester

Department inengaged impropriety procuringwhen the indictments
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Thus, in aagainst allegations permitreturned him. the his writ do not
himfinding charges against probablethat criminal were instituted without

cause.
in thatFinally, plaintiffwe note that the asserts his memorandum of law

he has a claim for false arrest or false under 42cognizable imprisonment
§ plaintiffs allegeU.S.C. 1983.The defendants contend that the writ fails to

claims. of claim forany plaintiffssuch Because we reverse the dismissal the
false we leave for the trial court to in the firstimprisonment, determine
instance whether the writ asserts a claim for falseplaintiffs cognizable

§42arrest or false under U.S.C. 1983.imprisonment

conclusion,In repeat “public simplywe that the cannot afford for
those individuals with andcharged securing preserving community safety

judgment subsequentto have their shaded out of fear of lawsuits or to have
energies by litigation, lengthytheir otherwise deflected at times a and

Everitt,process.”cumbersome 156 N.H. at 218. We understand that
of“[pjolice necessaryofficers are trusted with one the most basic and

society, securing preserving public safety.”functions of civilized and Id. at
Nonetheless,217. at of have notstage proceeding,this the the defendants

suit,demonstrated that are entitled to from or thatthey immunity probable
the that if further factualsupported plaintiffscause arrest. We note

development any genuineof the record establishes the lack of issue of
plaintiffsmaterial fact the existence of cause for theregarding probable

arrest, summary judgmentthe remains available to the defen­procedure
(2010);litigationdants to resolve this short of a trial. See RSA 491:8-a

(E.D.N.Y. 2011) (“a457,Spota, Supp.Anilao v. 774 F. 2d 491 defendant
of apresenting immunityan defense on a to instead[motion dismiss]

summary judgment accept stringentmotion for must the more standard
omitted)).(quotationto this route”applicable procedural

part;in reversed inpart;Affirmed
and remanded.

DALIANIS, HICKS, BASSETT, JJ.,C.J., and concurred.and CONBOY


