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(StevenLatid, P.A.,Law Steven M. of M. onGilmanton LatidOfficeof
orally),the brief and the petitioner.for

Devine, (ThomasBranch, P.A.,Millimet Quarles,& of Jr.Manchester
brief,and Anna B. on QuarlesPeterson the and Mr. orally), for the

respondent.

Lynn, J. The petitioner, David Stacy, appeals the ofdecision the New
Hampshire (PPFC)Bar Association FundPublic Protection Committee
denying his claim for reimbursement for the fees and costs that he and his
conservatorship paidestate to attorney Donald Wyatt. The PPFC found
that the petitioner failed to demonstrate that the funds at lostissue were

embezzlement,as a result Wyatt’s conversion,of or theft. affirm.We
In In re Proposed Rule,Public (1998),Protection Fund 142N.H. we588

55(2),adopted Supreme Court Rule Hampshirewhich directs the New Bar
(PPF).Association to establish the Public Protection Fund The PPF “ais

embezzlement,reimbursement mechanism for proven resultinglosses from
Sup.conversion, 55(2).“[Vjictimsor bytheft of client Ct.lawyers.”funds R.

have moneywho lost or as result theproperty the of defalcation of the
lawyer” may reimbursement,the PPFpetition specificallyfor “explaining]

(4).55(8),the defalcations which led to question.”the losses in SUP. R.Ct.
mayThe PPFC hold a on whichhearing petition,the at claimant“[t]he

shall bear claim,the burden of each of the theproving includingelement
loss,amount of claimant’s abythe of the evidence.” Publicpreponderance

Protection Fund 500.13.1TheReg. PPFC then issues a written decision
explaining its reasons for orapproving denying the claim. Id. 500.18.

1 Regulations Committee,HampshireofSee the New Bar PubEc Protection FundAssociation
http://www.nhbar.org/for-the-pubE<YpubEc-protection-fund-committee-regulations.aspavailable at

(02/07/2013).
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a who “has beenmay brought only against lawyer suspendedA claim be
mentallyjudgedfrom or . . . has died or beenpractice;or disbarred

proceedingsor have beenincompetent suspensionbefore the disbarment
Sup. 55(3). beAdditionally,R. a claim “mustcommenced or concluded.” Ct.

firstof time the victim discovered oryearssubmitted within three the when
resultingthe and theshould have discovered defalcationsreasonably

Sup. 55(4),$250,000, R.cappeda claim now at CT.Recoverylosses.” Id. on is
PPFC, $150,000.caphis claim with the the wasalthough Stacywhen filed

I

Case,inare set in 159N.H.underlying large part Wyatt’sThe facts forth
(2009). 1998,of asWyatt personal285 in the servedBeginning spring

2001,Case, In theWyatt’s 159 N.H. at 289.petitioner.counsel to the
a for andsought voluntary conservatorship appoint-himself thepetitioner

his at 290. counseled theWyattment of Michel Brault as conservator. Id.
Id. Probate Courtthroughout process. Countythis The Carrollpetitioner

Brault,asapproved petitionthe and Brault conservator. Id.appointed
behalf, legalfour foracting petitioner’s agreementson the entered into

firm, Theroux, of theWyatt’s Wyatt signed& PC. Brault oneservices with
thispower by petitioner;to a theagreements pursuant attorney grantedof

signedBrault’s as conservator. Braultagreement pre-dated appointment
remainingthe as conservator.agreementsthree

and,18, 2003, conservator, 305,atid.resignedOn March Brault. as
sister,petitioner’sthe court the Deboraheventually, probate appointed

2003, aStacy, May professionalin his at 296. In Ms. filedplace. StacyId.
whenWyattconduct for a conflict of interestcomplaint against having

theconservatorship estate andsimultaneously representing petitioner.the
result,a withattorney discipline charged WyattId. at 296-97.As the office

Hampshire 1.7New Rules of Professional Conductviolating
8.4(a).(amended (amended 2007),2007), and Id. 297.1.9 at

filedto and accounts that BraultStacy objected inventoryMs. also the
in June 2002 andconservatorshipthe on behalf of theprobatewith court

2005,13, found that “Brault breachedMay July probate2003. On the court
hisways, degrees, duringin tofiduciary obligations varyinghis numerous

conservatorship] probateof estate.” Themanagement petitioner’s[the
that, breaches, onother Brault wasted estate assetsamongcourt found

ofit clear that was in a clear conflictWyatt’s legal Wyattfees “when was
continuedpetitioner objected Wyatt’sinterest and the had toposition”

courtprobateof estate. The stated:representation conservatorshipthe

support by Wyatt andfor administrativeConsequently, payments
expensesnot ofpaid Wyatt properfees and costs to wereattorney
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the estate and be toconservatorship must reimbursed the estate
by PaymentBrault. of attorney Wyattfees to out of the

.conservatorship estate . . were a waste and misapplication of
assets____Asconservatorship conservator, fiduciaryBrault had a

duty to see the ofproper applicationto resourcespetitioner’s][the
.... Brault failed inmiserably regardthis and should reimburse

failures, extent,the estate toconservatorship exceptfor those the
any, Wyatt conservatorshipreimburses the estate andif for fees

him,costs todisallowed as hereinafter stated.

Wyatt’s interest...,Because of inherent conflict of [Inthe re
(1988)]McCool,Estate 131 N.H. 340 decision . . essentially.of

instructs Court tothis disallow all fees and costs incurred and
paid Wyatt----[Theto petitioner] theidentifies total amount for
all paidfees to Wyatt... $175,012.82.Donald .beingas . . [The
petitioner] theidentifies total amount of supportadministrative

paid $16,071.00.fees and Wyatt...costs to at While the Court has
not tried up fees,to add all the separatevarious of legalamounts

administrative,and as well as all incosts shown various amounts
in presentedthe exhibitsmultiple in relation to question of[the]
Wyatt’s fees, the Court will theaccept representation being made
by the requests and assupporting beingexhibits reasonably

supportedaccurate and by overall,the evidence presented as well
as reasonable Therefore,inferences to be derived therefrom.

WyattDonald is ordered to reimburse the estateconservatorship
him,all and paid $175,012.82,costs to thein amountfor fees of

and supportadministrative and costs in the amountfees of
$16,071.00.

omitted; added.)(Quotation emphasis The probate Wyattcourt toordered
$191,083.82repay and,to the in of Wyatt’s nonpayment,estate case

directed Brault to make the payment.
Significantly, healthough was toordered reimburse the conservatorship

all him,estate for and paidfees costs to notWyatt partywas a to the
before theproceedings probate Wyatt, 99,court. In re 101See 368 B.R.

(Bankr. 2007).D.N.H. Additionally, was inWyatt bankruptcyinvolved
at the time. Id.proceedings petitioner againstThe filed a claim inWyatt

those but theproceedings, bankruptcy court it thedisallowed because
atpetitioner appearfailed to a Id.hearing.

2, 2005, PPFC,On petitionerNovember the submitted a claim to the
$191,083.82setting forth as “the total amount of the actual theft” and

the manner thedescribing by referringof loss to the probate court order.
petitionerThe stated that he Wyatt’sfirst discovered “losses from actions
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13,2005.”BecauseJulyof Probate Court datedby Countyorder the Carroll
55(4) brought onlya bemayRule that claimSupreme providesCourt

disbarred, the held theagainst suspendeda has or PPFClawyer who been
ofWyatt’s disciplinaryin the resolutionpetitioner’s abeyance pendingclaim

action.
PPFC,2005, filed claim with the theSeptember shortlyIn before he his

company,bond insurancepetitioner brought against probatesuit Brault’s
$275,000 $400,000 that theeventually of the bond. The releasesettling for

19,2006on release includes all claimspetitioner May provided: “thissigned
cost, interest, . and allfor other or . .attorneys legal expensefees and

(Patten,CourtCountyin the order of the Carroll Probateclaims described
J.) 13,July 2005.”of

2009, Wyatt, concluded.proceedings againstIn September disciplinary
Case, aWyatt operatedfound that underWyatt’sSee 159 N.H. at 309. We

simultaneously representedhe theconflict of interest when
that inter-petitioner, petitioner’sestate and the and theconservatorship

Id. atmaterially to Brault’s interests as conservator. 305.ests were adverse
ofperiod yearsfrom of law for a two forWyatt suspended practicewas the

atloyalty.”and of his duties of Id. 309.knowingthe “continuous violations
1.7(a) 1.9, [Wyatt] persistedRules undertook andviolating“In Conduct and

improper.in he knew or should have known wererepresentations which
of Id. at 308.attorneys pointedtwice out the conflicts interest.”Other

to selfishpursuanthe did not “act someWyattdid not disbar becauseWe
Brault’s[Wyatt] improperlyId. at ‘While favoredimproperor motive.” 309.

interests, the of fear forpetitioner’s [his]reasonablenesswife’s]and [the
proceedingsin these andquestionedwelfare was neverpetitioner’s][the

much, all, Id. the probatenot of his misconduct.” Unlikemitigates though
fromcourt, to the he had collected theWyattwe did not direct forfeit fees

The Professional Conduct Com-petitioner conservatorshipand the estate.
action,(PCC), had waived thedisciplinarymittee which theprosecuted

1.5(a) by illegalRule feesWyatt chargingthat violated Conductargument
a conflict of Id. at 305-06.operating under interest.while

the petitioner’sthe forwardWyatt’s suspension, broughtAfter PPFC
26, PriorAugustmerits for 2010. toclaim and scheduled a on thehearing

information, whetherincludingadditionalhearing, requestedthe the PPFC
$400,000surety petitionerthe Theagainsta made bond.claim had been

$275,000.Thethe carrier for PPFCthat he settled with bondresponded
“to showpetitionerit directed theAugust hearing;cancelled the 2010then

hethe that hasgroundsclaim should not be dismissed onwhycause his
party.”from a thirddamagesa full of his claimedrecoverymade

againstall claimsthat the onresponded operatedThe releasepetitioner
7, 2010,response SeptemberIn datedWyatt.than a furtherBrault rather
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claims, $191,083.82the petitioner also raised new in addition to loss ofthe
in originalnamed his claim. new claims to: legal paidThese related fees to

attorneys Texas, automobile,in a car loan by petitioner’ssecured the
aproceeds Wyatt,from loan to fromproceedsissued the foreclosure sale of
home,the petitioner’s conservatorshipand a loan issued to the butestate

deposited Wyatt’sinto account.
(1)The PPFC scheduled a tohearing why petitioneraddress: the settled

(2)$400,000;the for whybond less than the claim notpetitioner’s should be
(3)settlement;proportionately byreduced his and whether the funds

subject to Wyatt defalcation,the claim were to a ofpaid Wyatt’sas result
embezzlement, conversion, or petitioner’stheft. The PPFC ruled that the
new claims untimelywere because he not raise until Septemberdid them

55(3).2010. See SUP.Ct. R.
24,2011,a hearing MayAfter on the itPPFC ruled that would reduce the

petitioner’s claim the ofby portion recoveryhis on the bond that the
probate court found to to attorney’sbe attributable fees. The PPFC
rejected the petitioner’s arguments that the probate Wyattcourt found that
committed conversion theft when he collected fees for his represen-and/or
tation of the petitioner, Brault,the conservatorship, and and that the PPFC

bywas bound these findings.
a furtherFollowing hearing, the PPFC undertook an independent

claim,calculation of petitioner’sthe thatnoting probatethe court accepted
parties’the representations without reviewing them. The PPFC concluded

$173,849.73that the petitioner onlyhad proved in attorney’s fees and
expenses paid to Wyatt during periodthe at issue in claim.his The PPFC

$36,481.00byoffset that amount representing proportionthe of the
petitioner’s recovery probateon the bond to Wyatt’sattributable fees and

$137,368.73.expenses,2 in a ofresulting net claim

2 explainedThe PPFC its calculation of offsetthe as follows:

probate surcharged $999,099.00 againstThe court a oftotal Mr. Brault. Included
$191,083.82 attorneys’ probatein this amount was the in thatfees and costs the

Attorney Wyatt againstrepay, surchargedcourt found should but also Mr. Brault
percentage.... surcharge[T]he Fund determined that the of the total due to

fees, 19.1%,Attorney Wyatt’s attorneys’ percentage byshould be the which Mr.
Stacy’s recovery Accordingly,bond would reduce his claim theto Fund. the Fund

Stacy’s by $36,481.00,determined that Mr. claim should be reduced which is the
$275,000.00percentage Stacy’s recovery Wyatt’sof Mr. bond attributable to

conduct.

(Citations omitted).
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claim arose frompetitioner’saddressed theThe PPFC then whether
petitioneror of funds.3 It found that thetheft conversion clientWyatt’s

theft, the PPFC found that theto his on this issue. As tocarryfailed burden
to henot that acted with the intent steal whenWyattevidence did establish

legalin of his feesconservatorship paymentreceived funds from the estate
conversion, that,the PPFC concludedexpenses. respectand With to

ofto the conser-paid Wyatt permissionbecause the funds were with the
vator, the for since he didWyatt requireddid not act with intent conversion

wrongfullythat his actions “wouldcertaintynot know to a substantial
funds Inpossession possession.”one to of the ofthe entitleddeprive

addition, afterWyatt’sin to return the fundsit found no conversion failure
he a of interestthe that had conflictupheldwe PCC’s “determination

lastyears legalafter thethat determination came more than sevenbecause
for bankruptcy,six after he filedpaid yearsat issue were to and[him]fees
appealthe he This followed.presumably spending legalafter fees received.”

II

a the PPFC is anof to decision ofapplicableThe standard review
55(5) ofRule “Decisionsimpression. Supreme provides:of first Courtissue

paymentsnot the amount ofpayas to or to claims andthe whether[PPFC]
onlyand be reviewable forbe the discretion ... willshall within [PPFC’s]

added.) In ofthe context(Emphasisexercise of discretion.”unsustainable
fees, ofhave described the unsustainable exerciseawarding attorney’s we

on the discretionappeal,as follows: “To be reversiblediscretion standard
or an extentclearlyfor untenable tomust have been exercised reasons

isthe If thereprejudice objecting party.to the ofclearly unreasonable
determination,in court’s we willthe record for the trialsupportsome

(2006)Brooks, 252,v. 154 N.H. 259uphold LaMontagne Buildersit.”
omitted).(quotation

findingin thatthat the PPFC erredappeal, petitioner arguestheOn
he andtheft or conversion when collectedhad not committedWyatt

in hisabout the conflict of interest involvedknowingretained fees while
ofbeneficiaryand thejoint the conservatorofrepresentation

conservatorship disagree.estate. We

toof victims whoThe PPF some measure reimbursement“provides]
by lawyers.”defalcation of SUP.CT.moneylost caused thepropertyhave or

55(1). resultinglossesrequires “provenfor defalcationR. Reimbursement
embezzlement, conversion, by lawyers.” SUP.or theft of client fundsfrom

“embezzlement,”55(2). “conver-The not the termsCt. R. rule does define

3 Wyatt’s within thepetitioner that conduct constituted embezzlementmakes no claimThe
meaning Supremeof Court Rule 55.
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sion,” or Supreme“theft.” Court Rule is55 consistent with the ABA Model
(ABA Rules),Rules for Lawyer’s Funds for Client Protection Model

to whichpursuant public protection funds generally losses“reimburs[e]
“caused the ofby dishonest conduct ABA 1.lawyers.” Model Rule ‘[Dis-

honest conduct’means wrongful by lawyeracts committed a in the nature
moneytheft or of takingembezzlement or the or ofwrongful conversionof

money, property, or thingsother of value ...” ABA 10Model Rule
added). Thus,(emphasis uponthe focus of our rule byis dishonest takings

lawyers.

Next, we consider the oftype dishonesty contemplated by Supreme
Court Rule 55. Given that the defalcating attorney be orsuspendedmust

Sup.reimbursement,disbarred canbefore the client 55(4),obtain Ct. R. we
consider the oftype dishonest that mayconduct warrant orsuspension
disbarment.

An mayattorney be or suspendeddisbarred under the disciplin-
ary rule prohibiting attorneyan from inengaging illegal conduct
involving deceit,dishonesty, fraud, or misrepresentation where
the retains,orattorney converts wrongfully ormisappropriates,
misapplies money or property in his or professionalreceived her
capacity. Continuing public judicialin systemconfidence the and
the requiresbar that the strictest attorney discipline be imposed
in misappropriation cases and no justifycircumstances ever the
deliberate ofmisappropriation client’s funds for a lawyer’s per-
sonal benefit.

(2007)7 Am. 2d 63, added).§Jur. atAttorneys Law (emphasisat 131-32
The ABA SANCTIONS, 4.11,STANDARDS §FOR IMPOSING LAWYER at 28
(1992) (Standards)4 Case,pursuant to which we Wyatt,sanctioned Wyatt’s

307,159 N.H. at recommend lawyerdisbarment “when a knowingly
converts client property and orinjury potential injurycauses to a client.”
The distinguishSTANDARDS knowinglybetween withdealing improperly
client andproperty knowingly converting client property.

is[Suspension generally fitting a orlawyerwhen knows should
that dealingknow he is with clientimproperly property and

STANDARDS,orinjury potential injurycauses a suprato client.
§ 4.12. Disbarment is lawyer “knowinglyreserved for when a

inproperty,” causingconverts client addition to orinjury potential
STANDARDS, §to client.injury the 4.11supra

4 Although guidance. Coddington’swe have not the we look to them forSTANDARDS,adopted
Case, 66, (2007).155 N.H. 68
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66, 68(2007);Case, of Yalkut,see also In the MatterCoddington’s 155N.H.
(N.M. 2008)1119, 1126 misappropriationno conversion or(finding176P.3d

account before helawyerof withdrew fees from trustclient funds where
withagreementthat “flat fee”them under mistaken belief hishad earned

so). distinguishalso betweenhim to do The STANDARDSclient entitled
STANDARDS, suprafailure to avoid a conflict of interest. Seeconversion and

latter, not4.31, in the the former.Wyatt engaged§ at 31. found that hadWe

sanctioning harshlymostpolicylaw consistent with the ofOur case is
fraud, deceit, misrepresentationorinvolving dishonesty,“illegal conduct

retains, misappropriates, orwrongfullyconverts orattorneywhere the
63, 131; see,§ at7 2d at LawAttorneysclient funds. Am. JUR.misapplies”

729, (2006)Case, attorney,an as(disbarring153 745Richmond’s N.H.e.g.,
STANDARDS, 4.11,§ knowingly convertingforby suprarecommended the

theto client whencausing potentially causing injuryclient and orproperty
brokerageof client’sknowingly made transactions out theattorneythe

instructions,accounts, attorney’sfor the ownexpressthe client’sagainst
Case, 446,451-52benefit, detriment); 142N.H.Doherty’sto the client’sand

(1997) fundsconvertingan for and client(suspending attorney commingling
them, four courtdisobeyingthe funds before earnedby expending having

funds, his financial difficulties aboveplacingto the and owndisgorgeorders
clients, ofquestioninto the absence“seriously callingthe needs of his thus

motive”); Case, at an(suspendinga 155 N.H. 70-71Coddington’sselfish cf.
converting fundsrather than clientattorney commingling knowinglyfor

thatwhere, factors, was evidence themitigating “there noamong other
538,motive”]); Case,Douglas’a 147 N.H. 545[attorney had dishonest

(2002) withdrawingfor client fundsattorney improperlyan(suspending
not makeattorney anythem to her where the “didapplyingand fees

and her of the rules stemmedmisrepresentations ... violationsintentional
to withdraw theher belief that she was authorizedfrom erroneous

funds”).escrowed
Case, (2007), arguingN.H. 613upon Douglas’The 156petitioner relies

to paymentthat client funds the“applyingthat it stands for the proposition
Case,of In Douglas’is an act conversion.”legal permissionof bills without

conduct,ofattorney professionalan for several rulesviolatingwe disbarred
1.15(c), attorneyan to clientrequires segregatewhichincluding Rule

8.4(c),and Ruleproperty,5a with a client over thatduring disputeproperty
involvingdishonesty,inattorneyan from conductprohibits engagingwhich

5 subject disputeattorney segregate property to a with therequirement that isthat anThe
1.15(c),1.15(g) it the at issuein than Rule as did when eventsappearsnow Rule ratherclient

Douglas’ transpired.in Case
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fraud, Case,deceit or N.H. atmisrepresentation. Douglas’ 156 619-20.
passage supportingPetitioner cites the that asfollowing from case his

position:

duty safeguardThe to that a notproperty lawyer maymeans use
a client’s or for hisparty’sthird funds his own or law firm’s
purposes. Such misuse is conversion. Conversion in the extreme

lawyersense occurs when a orintentionally takes uses client
forfunds his own or the law firm’s client toApplyinguse. funds

the permission exampleclient’s bill without is an of conversion.

citations, omitted).Id. at 619 (quotations, bracketsand But the attorney
in Douglas’conduct at issue Case is qualitatively Wyatt’sdifferent from

conduct here.
First, attorneythe in Douglas’ segregate funds;Case failed to client

a withdespite disagreement the toclient as whether the funds should be
bill,applied to the attorneythe account,withdrew them from her trust

Checks,converted them into cash thenand into Traveler’s putand them
Second,into a safe. Id. at 617-18. misrepresentedshe to the client the

Third,whereabouts of the funds. Id. at 620. the attorney had a selfish
atmotive. Id. 628. adopted judicialWe the findingreferee’s that the

attorney inengaged her,knowing conversion and disbarred as recom-
STANDAKDS,by 4.11,mended the supra § at 28.

The referee [attorney]concluded that the knowingly violated the
duty preserveto property, dutyher client’s the to be candid and

dutythe to maintain personal andintegrity, that her conduct
orinjury injurycaused topotential As the[the client]. referee

found, [attorney]“the knowingly converted property[the client’s]
$49,000 account,when she withdrew the from her trust without

knowledge permission,or and applied[the client’s] it to her fees.”
Accordingly, disbarment is the sanction.proper

Id. 621.at

Although we have sometimes forsuspended attorneys conduct falling
authorities,short of knowing dishonesty, uponbased the above as well as

PPF, that,the underlying purpose of the we conclude to obtain reimburse­
PPF,ment from the a aprove byclaimant must of thepreponderance

attorney’sevidence that the anlosses resulted from dishonestknowingly
500.13;conduct. Reg.Public Protection Fund v.O’Meyer Idaho Statecf.

(Idaho 2003)Bar, 82, (“[R]ecovery67 P.3d 84 Securityfrom [Client Fund]
not to a malpracticewas intended be substitute for a action. Reimburse­

from by lawyer’sment the fund is limited to loss caused a dishonest
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omitted)). in andWyatt’scontained CasefindingsThe(quotationconduct.”
a showing.fall of suchin the court’s order shortprobate

hisHere, legalof his bills evidencesWyatt’s submissionalthough
conservatorshipand thepetitionerto from thepaymentintent obtain

estate, to The recordWyatt’s conduct not amount a defalcation.does
fees andsoughtthat and collected thefinding Wyattthe PPFC’ssupports

erroneous, had ahonest, belief that he valid claimexpenses under the albeit
fact,In thefor rendered.compensationto the services hethem as

PPFC, appeal,onarguenot the nor does hedid contend beforepetitioner
granting thatfees or unreasonable. EvenWyatt’sthat were unearned

representation of bothWyatt knowledgewith of his conflictedacted
307,Case, atBrault, in 159 N.H.Wyatt’swe foundpetitioner and as

the ofequivalent knowinglya interest is notknowledge of conflict of
dishonest conduct.

conservatorshipreimburse theWyattThe court’s order thatprobate
First,contrary.topersuadefor fees he collected does not us theestate the

Second,to Brault.Wyatt party probate proceedings againstwas not a the
his toto return fees theWyatt obligatedthe court’s conclusion that was
of McCool,in re 131holdingour In Estatepetitioner predicated uponwas

McCool, “an ofattorneyheld that who violates our rulesN.H. at 351. In we
interest,of of whoseby in clear conflictsengagingconductprofessional

known, neithermayhave receiveknew or shouldexistence he either
However, anhe renders an estate.”legalnor fees for servicesexecutor’s

upon a conflict of interest didto return the fees basedattorney’s obligation
dishonestyfind that conduct involvedcompel Wyatt’snot the PPFC here to

within the of Rule 55.meaning
reasons, sustainablythe PPFC exercisedthe we find thatforegoingFor

for to afailing prove bythe claimpetitioner’sits when it denieddiscretion
thehis resulted from conversionof the evidence that lossespreponderance

of 55.See SUP. Ct.by meaningwithin the RuleWyattor of client fundstheft
need not55(5); Reg. 500.13. We thereforeR. Public Protection Fund

appeal.onargumentsthe otherpetitioner’saddress

Affirmed.

JJ.,C.J., CONBOY,Dalianis, concurred.and HICKS and


