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services), legislaturenot alter the fact that thein care doeschildengaging
TV(a).625:9,in III and “[T]herethis code” RSAchose the words “outside of

v.Knight“to skin the cat.”legislaturethan for theway”is more one
(2008).Comissioner, 181, 194552 U.S.

that, ambiguity“if doubt oranycontendsFinally, the defendant
of“should the rulestatutory analysis, applyweundertakingsurvives” after

in RSAambiguitywe find noin of’ her construction. Becauselenity favor
272,Brooks, N.H.v 164637:11,11(b), lenity apply.of does not Statethe rule

(2012).291-92

Affirmed.

Lynn Bassett, JJ.,Conboy, concurred.Dalianis, C.J., andand

Merrimack
2011-414No.

HampshireThe State of New

v.

GuayKevin

27,Argued: 2012November
20,Opinion 2013Issued: March



697

(Lauren Noether,A. Delaney, attorneyMichael seniorgeneral J.
general,assistant onattorney orally),the brief and for the State.
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defendant, inHlCKS, SuperiorhisGuay, appealsJ. The Kevin convictions
J.)(Bomstein, aoperationof of solid wasteCourt for two counts unlawful

I,149-M:9, :15, (2005),III one count of unlawfulRSA andfacility,
(2001).septic system,of a subsurface RSA 485-A:37 Wemaintenance

affirm.

I

At to thisfollowing appeal,facts are all times relevantundisputed.The
business,defendant, developer junka of a removaloperatorthe land and

inand 30 Villanova Drive Concord.propertyowned at 180 Clinton Street
Vera,Paul in thethose for the was who livedAmong working defendant

of 180basement Clinton Street.
2009, of theFebruaryIn contacted Detective Sean Ford ConcordVera

at 30 VillanovareportPolice to hazardous materials buriedDepartment
at After an investi-septicDrive and violations 180 Clinton Street.system

frominvestigators Hampshireand in with the Newgation, collaboration
(DES),of Ford obtained searchDepartment Environmental Services

Drive,At 30 Villanova the authoritiesproperties.warrants for both
tank,unearthed, items, oilamong 275-gallon heating carpet-other a home

insulation, stove,mattresses, a a hoting, shingles, wiring,old foam metal
Street, foundpieces, paint theyinto and cans. At 180 Clintontub broken

— mattresses, chairs,including appliances,itemsabove-groundboth
debris,couches, tiles, snowmobile, tank, insula-a an oil metal andceiling

tion, the and notmajority exposedwhich to elements wasthe of had been
— — rock treeincludingin condition and buried items sheet andusable

stumps.
Street, alsoinvestigator,of 180 Clinton a DES who isDuring the search

on thesystems compliance, liquid topan in observed ofsubsurfaceexpert
sumpa thatpumpand a hose attached toseptic system gardendefendant’s

tank, bypassingfrom the leachsepticchanneled untreated brown water the
Turkeythe Theliquidfield in the direction of River.dischargingand

itbeyondin the hose and the soilsamples liquidtested of theinvestigator
and found fecal contamination.

evidence, the defendantchargedthis and other the StateuponBased
(1) of a atoperation facilityunlawful solid wastewith three misdemeanors:

(2)Drive; facilitya solid waste at 180operation30 Villanova unlawful of
(3)Street; septic systemof a subsurfaceunlawful maintenanceClinton and

trial, him on allweek-long juryAfter a the convictedat Street.180 Clinton
counts.

II
allow485-A:37does notarguesthe first that RSAappeal,On defendant

exclusive penaltyhim with a misdemeanor because thechargethe State to
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for a of is in withprovisionviolation that civil forfeiture accordance RSA
(2001).485~A:43, Resolving issue torequires interpretIV this us RSA

(2001)485-A:43,1the and Wepenalty provisions485-A:37and of RSA IV.
final alegislature’s regarding meaningare the arbiter of the intent the of

whole, statutorystatute a ofconsidered as and our review the trial court’s
604,interpretation Kingston,is de novo. v. Town 157N.H.Ouellette 609of

(2008). and,statute,first oflanguage possible,We examine the the where
we the aplain ordinary meaningsascribe and to the words used. Id. When

beyondstatute’s is not looklanguage plain unambiguous,and we need it for
intent,further legislativeindication of and we refuse to what theconsider

legislature might have said or add that did notlanguage legislaturethe see
fit to in the statute.incorporate Finally,Id. we a statute in theinterpret
context of the statutoryoverall scheme and not in isolation. State v.

(2011).Etienne, 57,N.H. 72163
485-A:37provides:RSA

Any person who has installed or otherwise a subsur-acquired
face sewage or waste indisposal system installed accordance with
the provisions requiredof this is operatesubdivision to and
maintain insystem preventsaid such a manner to aas nuisance or
potential health system.hazard due to failure of the toFailure so
operate and maintain shall be considered a violation of this
chapter subjectand shall be to penalty providedthe as in RSA
485-A:43,IV.

485-A:43,IV, turn,RSA in states:

orAny person neglecting refusing to comply provisionswith the
of RSA 485-A:37shall subjectbe to a civilforfeiture not to exceed
$1,000 day neglectfor each of or refusal after notice as provided
for in RSA 485-A:37.

Based hisupon alleged septicunlawful maintenance of a system under
485-A:37,RSA achargedthe defendant was with and convicted of

485-A:43,1:pursuantmisdemeanor to RSA

Any person anyshall of the thisprovisionswho violate of
fail,or shall knowingly neglect obeysubdivision who or refuse to

any departmentorder of the or or ofagentmember authorized
ofdepartmentthe issued under the this subdivision ...authority

shall a if a or ofguilty person, guiltybe of misdemeanor natural
a iffelony any person.other

appeal,On the defendant that of RSAplain languagecontends “[t]he
subject485-A:37 that a is the in RSAspecifies penalty providedviolation to
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485-A:43,IV,” in“[njothingthat the of the statute allowsplain languageand
485-A:43,for that stated in RSA IV.” Theany penalty beyondadditional

State, hand, athe contends that a violation of 485-A.-37ison other RSA
485-A:43,1, subject tomayunder RSA and also the violatormisdemeanor
485-A:43,under RSAcivil forfeiture IV.

485-A:37, isolation,of if in might supportThe RSA readlanguage
penalty failingthe the for to operatedefendant’s contention that exclusive

sewage system preventmaintain so as to a nuisance ordisposaland a
485-A:43,IV. dopotential health hazard is civil forfeiture under RSA We

isolation, however,in “in the of theinterpretnot statutes but context overall
omitted).Etienne, 72 “Ourstatutory (quotation goalscheme.” 163 N.H. at

them,in andlight enactingis statutes in of the intentapply legislature’sto
by statutoryin the scheme.”soughtof to be advanced the entirelight policy

omitted). theViewingId. statute in the context of overall(quotation the
interpretationand we with the State’sstatutory purpose, agreescheme

subject to both criminal and civilmaythat violations of RSA 485-A:37 be
penalties.

matter, 485-A:43,1, provides simplyan initial RSA which thatAs unlike
sewage systemsofany any provision disposalwho “shall violate” theperson

485-A:43,misdemeanor, asubjectsis of a RSA IVguilty personsubdivision
to with 485-A:37.“neglecting refusing” complyto civilforfeiture for or RSA

day neglectfor to be “for each of“neglectThe fine such or refusal” is levied
— ie.,or notice as in RSA after DESprovidedrefusal after for 485-A:37”

Thus,in in contrast toissues a RSA 485-A:37.“compliance writing,”order[]
485-A:43,IV, is uponthe civil of RSA which conditionedpenaltyforfeiture

485-A:43,action,the initiation of State the misdemeanor of RSAprovision
I, any sewageof thetriggeredis whenever there has been “violation]”

result,a the ofsystems interpretationsubdivision. As defendant’sdisposal
aas as notlongthe statute would mean that DES does issue written

order, reason, libertya is at to allowhis orpersonfor whatevercompliance
withpotentialher to a nuisance or health hazardsewage system create

theinterpretation is inconsistent with statute’simpunity. plainlySuch an
theto inexpress purpose protect supplies, prevent pollution“to water

and andpreventand of the state to nuisancesgroundwaterssurface
(2001); Etienne, 72.hazards.” 485-A:l see 163N.H. atpotential health RSA

to a health aspublicnot the intended make risklegislatureWe do believe
insewage]to maintain such asystemserious as the failure and“operate [a

hazard,” 485-A:37,as to a nuisance or health RSAprevent potentialmanner
a and aafter learns violation issues writtenpunishable only DES about
Indeed, itenjointo it. makes eminent senseremedyorder orcompliance

thegeneralboth a criminal deterrent tolegislaturethat the would enact
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“failure to so maintain” a asoperate septic systemand one’s in manner to
485-A:37,prevent hazard,”a or potential“nuisance health RSA as well as

a civil administrative topenalty designed compel prompt remedial action.

Furthermore, “a ofthe statute’s reference to violation this chapter”
in superfluousRSA 485-A:37would thatbe rendered were we to conclude

485-A:43,civil forfeiture under isRSA IV the exclusive for RSApenalty
Pelham, 365,485-A-.37violations. See Pennelli v. N.H.Town 148 367-80of

(“Basic(2002) statutory construction rules that all of ofrequire the words
a statute givenmust be effect and that the notlegislature presumedis to

omitted)).have used orsuperfluous redundant words.” Had the(quotation
much,legislature clause,as it simplyintended could have omitted that

inresulting a provision reading, operate“Failure to so and maintain shall
subjectbe to the penalty provided 485-A:43,as in RSA IV.” That the

485-A:43, I,misdemeanor provision of RSA specifically that itprovides
toapplies any person who “shall violate” sewage disposal systemsthe

tosubdivision leads the conclusion that non-compliance with RSA 485-A:37
— —expressly “a provisionlabeled violation” in that subjects the violator
to prosecution.misdemeanor

The Bell, 425, 432defendant also (1984),cites State v. 125N.H. for the
proposition that terms,“where one subject generalstatute deals with a in
and another deals with a ofpart subjectthe same in a way,more detailed
the regardedlatter will an generalbe as toexception the enactment where

conflict,however,the two conflict.”There is no between a provision stating
that systemsviolations of the sewage disposal subdivision are considered

acts, 485-A:43,1,criminal see RSA and a provision stating that a person
may subjectbe to a fine for daycivil each of withnoncompliance a written

order, 485-A:43,DES RSAsee IV.

Ill

The defendant next thatargues he is entitled to a trialnew under the
plain error doctrine because certain evidence concerning“[inadmissible

credibilitywitness was trialpresented argu-at and in closingdiscussed
ment.” He rests this argument upon the cumulative effect of three asserted

trial, (1)improprieties during object:his to which he did not Detective Ford
(2)commented upon Guay’s credibility testimony;in his the prosecutor

(3)questioned witnesses;the defendant incredibilityabout the of other and
closingher argument, prosecutorthe thediscussed defendant’s answers

about credibility brieflythe of exchangesother witnesses. We discuss these
turningbefore to the merits of the assertion plaindefendant’s of error.

testimonyThe first asserted of thatimpropriety involved Detective Ford
the notsuggested provide during policedefendant did credible answers the
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that, the with a searchservingFord testified after defendantinvestigation.
that thewarrant, problem.”asked him “the Ford testifiedseptiche about

in withcoincidentally negotiations rightthat was nowdefendant “said he
fix theto . . . and the Ford usedseptic companies problem.”several come

occasions to the“coincidentally” referringword on two other when
actions, theimplyingthe defendant thatthereby, suggests,defendant’s

theof Ford also describedunworthydefendant’s behavior was belief.
“shifty” one occasion.defendant as on

thequestioning pursued byinvolvedimproprietyThe second asserted
requiredof that the defen-on cross-examination the defendantprosecutor

For thecredibility example,to as to of other witnesses.opinedant the
if Ford that wereyouasked the defendant he “told Detectiveprosecutor

and it.”septic sump pump pumpedthe one . . . who hooked the to theup
said,this, you’rethehaving prosecutorAfter said “Sothe defendant denied

said,. Ford lied he said that?” The “If he saidsaying . . when defendant
that, he did.”

opineThe then the to as to whether Robertprosecutor asked defendant
the to a cellar hole at thePhillips, by help diga contractor hired defendant

tasks, truthfully:hadproperty, amongVlllanova other testified

asay propaneMr. that he ran intoQ. you PhillipsAnd heard
ondoing property.tank when he was the cellar hole that

A. Correct.

sayall trash. hear himQ. youHe said he ran into kinds of Did
that?

kinds,” did,heyesI if to “all but heA. don’t know he referred
ran intosaid he trash.

andday again,that it it wasQ. And the next would be covered
on site as ahard to work the result.

A. Correct.

lyingIs he about that?Q.

Absolutely.A.

ofcross-examination, a similar lineprosecutor pursuedLater in the the
questioning:
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Q.You . . . supposedwere to cover that leech field at 180[sic]
Clinton yourself.Street Is that correct?

A. Bob PhillipsNo. was to cover the That[sic]leech field. was
ofpart agreement.the

Q. testify youYou heard him to yourselfthat wanted do it to
save money.

A. That was incorrect.

Q. that,So he lied about as well.

A. Correct.

prosecutorThe also the credibilityasked defendant to comment on the of
Tucker, aEdward forwitness the defense.

The third and final asserted involvedimpropriety closingthe State’s
argument, in prosecutorwhich the toreferred the defendant’s toanswers
the prosecutor’s questions about credibilitythe of other witnesses:

Is in cahoots with Craig giant[Vera] Walker? Is it all a
to,fromconspiracy, because what every-defendant] testified[the

he,body essentially,but liar,is a Mr. aPhillipsliar. is Paul Vera is
liar, liar,a is a WoodburyDetective Ford is at points,Carl a liar

Tucker, witness,and Ed his own he said about things.lied some

He’s onlythe one doesn’t liewho here.

outset,At the find nowe in Ford’simpropriety Detective use of the
“coincidentally.”word Although the defendant asserts ofthat Ford’s use

that term to “impermissibleamounts an comment on [the defendant’s
credibility,” equallyan plausible reading of the that wastranscript is Ford

—simply repeating ie.,what the defendant told him that it awas
justcoincidence being investigatedhe was as was in ofprocess fixinghe the

the Theproblems. jury would not have been to thecompelled accept
interpretation the onby appeal.advanced defendant As to Ford’s use of the

assume,“shifty,” objectionword without adeciding, timelywe that to this
testimony sustained,should have been and itaccordingly plainreview for
error.

plain rule, mayUnder the error we errors notconsider raised before
Russell, (2009).475, 489the trial court. v. thatplainState 159N.H. “A error

rights may broughtaffects substantial be it notthoughconsidered even was
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Sup. R.or court.” Ct. 16-A.supremeto attention of the trial court thethe
toHowever, used its use limited thosesparingly,the rule should be

justicea of would otherwise result.miscarriagecircumstances in which
(1)Russell, rule there must beplain requires:159 N.H. at 489. errorOur

(2) (3)error; the error must affect substantialplain;an the error must be
(4) fairness, orintegrity,affect therights; seriouslyand the error must

416,judicial Lopez,State v. 156 N.H.proceedings.of thepublic reputation
(2007).423

inthat, holdinga ourconsequence Lopez,The concedes as ofState
to the of thesatisfy prongs plainthe met his first twodefendant has burden

case,third In thatwith to the second andrespect improprieties.error test
a toprohibition requiringon witnessadopted questionswe “a broad

witnesses,” ascredibility prosecutor’sof other theuponcomment the
inrecently,in this at 424. Moreof defendant case did. Id.questions the

Souksamrane, (2012),164 425 we examined a similar line ofState v. N.H.
condemn, asforcefullyto asquestioning “opportunityand used the

a tocompelsthat defendant statepossible, prosecutorial cross-examination
Souksamrane,testimony.”inthat or other witnesses lied theirpolicethe

omitted).(quotation164 at 428N.H.

should haveAlthough constituted error that “was orexchangesthese
to thegoverning clearlyin the sense that the law was settledbeen obvious

omitted),424 not amount(quotations they156N.H. at docontrary,” Lopez,
meet thirdplain prongto the third of that test. To theprongerror under

test, v.rights.must affect substantial Stateplainof the error the error
(2005).719, Generally, satisfyto the burden ofTaylor, 152 N.H. 720

the defendantdemonstrating rights,that an error affected substantial
ie., it the outcomeprejudicial,that the error that affectedmust show was

N.H. 425.Lopez,of 156 atproceeding.the

jurythe of itsargues Lopezthat the errors “relievedThe defendant
instructedcredibility.” judgeThe trialduty properlyto determine witness

however, judge credibilitywas ofdutythe that their to thejurors,
“it is to decide who towitnesses, up you tostating, among things,other

is”; “youand considerbelieve”; decide what the truth should“you must...
it think itweight youand the thattestimony givethe of each witness

v.the followed these instructions. StatejuryWe thatpresumedeserves.”
(2003).Smith, 693,149 N.H. 697

ways:he in twoprejudicedcontends that wasThe defendant further
(1) wasto the thattestimony jury [the defendant]Ford’s “communicated

(2)belief’; testimony“the usedworthy [thenot of its and State defendant’s
. that his version was. . andpaint conspiracyto him as a theorist
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However, in andimplausible.” undisputed Lopezcontrast to the errors
Ford’s reference to the defendant as the evidence of the defen-“shifty,”

guilt in this was overwhelming. eighteendant’s case This evidence included
exhibits,witnesses for the State and 172 thesupporting allegationsState’s

that a junk junk,the defendant removal andoperated business stored
a atpermit, Manywithout both 180 Clinton and 30 Drive.Street Villanova

witnesses, Vera,the Paulincluding employeedefendant’s his Mend Allan
Evans, others,his subcontractor Phillips,Robert and several offered
testimony the theconfirming charges. policesubstance of When the and

investigators 2009,DES executed search in March theywarrants discov-
largeered quantities above-groundof buried and at both 30waste Villanova

and producedDrive 180 Clinton Street. The State also an overwhelming
amount of support chargeevidence to the of tofailing maintain a septic
system in a manner as to a orprevent potentialnuisance health hazard.

testified,Vera for example, that he thehelped defendant fix the broken
by, first,septic pump a trench todigging allow the “brown water” to drain
Street, and, second, odor,onto Clinton when that anplan installingcreated

a submergible to apump gardenattached thathose was directed towards
River,Turkeythe discharged.where the effluent was The DES investigator

testified systemthat the bypasseddefendant’s the leach dis-field and
in thecharged direction of the investigatorriver. The tested the soil and

area,inliquid the including itself,on the ofbank the river and discovered
coli,E. a fecalproduct pollution.of When asked whether he or Vera

configured septic system manner,the in this the defendant told Detective
Ford, me, down, Further,just put“[I]t was me I’m guy.”the numerous
photographs were offered into showing system’sevidence the septic

evidence,operation. lightunlawful In of this and other the defendant has
not met his burden to demonstrate that the errors affected outcome ofthe
the case.

Affirmed.

DaLIANIS, C.J., CONBOY, BASSETT, JJ.,and LYNN and concurred.


