
687

above,For the reasons stated we hold that the defendant’s two convic-
tions were Bfor class Accordingly,misdemeanors. we vacate the sentences
imposed and remand to the district division for resentencing.

Sentences vacated and remanded.

DALIANIS, C.J., HICKS, CONBOY,and BASSETT, JJ.,and concurred.
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(Nicholas Cort, attorneyassistantDelaney, attorney generalA.Michael
orally),and for the State.general, on the brief

Concord,defender, on the andReis, of briefappellateB. assistantJames
for the defendant.orally,

defendant, Martin, theHICKS, ruling Superiora ofRyan appealsTheJ.
J.) of(Delker, termprisonhim to both a stand-committedsentencingCourt

affirm.years.two Weyears probationone to three and for

I

see RSAtaking,unauthorizedbyto theftpleaded guiltyThe defendant
toattemptingafter(2007), violating probationpleadedand true to637:3

The formerin October 2011.supermarketfrom agroceriessteal Concord
(2007).637:11,11(b) trial courtThefelonyB under RSAoffense was a class

ofyearsand twoimprisonmentofyearshim to one to threesentenced
imposition proba-the ofopposedThe defendantrelease.”probation “upon

and aprobationa term oftion, impose... to“illegalthat it isarguing
thiscourt anddisagreed,The trialsentence.”prisoncommitted State

ensued.appeal
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II

argues statutoryThe first that trial court author-defendant the “lack[s]
ofity probationto a sentence and a term onimpose prisonstand-committed

the same that “must vacate thecharge.” Accordingly, he contends we
resentencing.”sentence ... and remand for

(2007)651:2,1 felony“A or aprovides: personRSA convicted of a Class
A may be conditionalimprisonment, probation,misdemeanor sentenced to
or or a “if the courtdischarge,unconditional fine.” Probation is available
finds that in supervisionsuch is need of the and that theperson guidance
probation can suchprovide mayservice under conditions as the court

V(a) (2007).651:2,impose.” In of statutory interpretation,RSA matters we
are the final of the the inlegislature expressedarbiter intent of as the

Warden,words of a Duquettestatute considered as a whole. v. N.H. State
(2007).Prison, 737,154 740 do not strictlyN.H. We construe criminal

statutes, according importbut rather construe them to fairthe of their
justice. Moran, 318,terms to promote (2009);and State v. 158 321N.H. see

(2007).RSA 625:3

precedentsOur 651:2 ainterpreting RSA establish that sentencing
court sentences,“has discretionbroad to differentassign suspend [a]
sentence, probationor in togrant punishment,order achieve the ofgoals
deterrence, Evans,ofprotection society and rehabilitation.” v.State 127

501, (1985); (1973)N.H. 21,505 Burroughs,State v. 113 24N.H.cf.
for(recognizing “optionsneed to aadapt particularto sentence[a]

individual in the manner best to accomplishsuited the constitutional
objectives”). Perkins,v.In for theexample,State trial court sentenced the

— —defendant to hospital year statutorythe State for one the maximum
placed Perkins,and him probation 713,on for two State v. 121 N.H.years.
(1981). term,715 challenged probation arguingThe defendant the that the

imposition of maximum anythe term of incarceration eliminated mecha­
nism for theenforcing probation.terms of Id. We disagreed, explaining
that, although impositionthe of maximum ofperiodthe incarceration
meant subjectedthat “the periodsdefendant cannot be to additional of
incarceration ifunderlying] probation,”for even he violates he[the offense

have,could still for courtviolating probationbe because the trial couldfined
not,but did the maximum fine. See id. at 715-16. We haveimpose

trial courtsubsequently cited Perkins for the that “a hasproposition
discretion RSA 651:2 to a defendant the maximumunder sentence to both

Hancock, 301,term of and State v. 156 N.H. 304imprisonment probation.”
(2007).

White, defendant,Similarly, in State v. trial court thethe sentenced
who to a B to in thepleaded guilty felony,had class twelve months house
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White,v. 131of release. Stateyears probation uponand twoof correction
(1989). did not include a555, sentencingcourt’s order556 TheN.H.

incarceration of hisserving portionAfter thesentence. Id.suspended
and, result,as a the trial courtsentence, violated probationthe defendant

two-and-a-half to fiveincarceration for an additionalsentenced him to
thaton appeal, explainingthe sentenceupheldId. at 557. Weyears.

uponorimpose imprisonmentcourts to fines“[statutory law authorizes
havemaximum which couldto the balance of theupviolationprobation

argumentthe defendant’srejectedId. We alsooriginally.”been imposed
an additional term ofconstitutedviolating probationthat the sentence for

notice, that, in incarceration forreasoning imposingwithoutimprisonment
step originalin themerelytrial court “took the nextprobation, theviolating

athearing. Id. 558.sentencingthat at the firstsentencing process” began

that, limits,in Hancock confirms withinmore recent decisionOur
fine,incarceration, aauthority imposetosentencing statutorycourts have

Hancock, at In156 N.H. 303.a combination of the three.probation, or
A andHancock, convicted of a class misdemeanorthe defendant was

fine,maximum and twoterm of theimprisonment,received the maximum
the plainvacated the sentence underof Id. at 302-03.Weyears probation.

trial courtrule, that, in to theimpose probation,orderexplainingerror
mecha­as an enforcementsentencing power“retain a of itsportionmust

tonot sentence a defendant“mayBecause a trial courtnism.” Id. at 303-04.
imposesif it alsoand term ofstatutory imprisonment]maximum fine[the

in303, may impose probation,it follows that the courtid. atprobation,”
that,as, and to the extentimprisonment, longa fine or soaddition to

unimposed.remainimprisonmentmaximum fine or term ofof theportions

yearsthreeHere, defendant to one totrial court sentenced thethe
Bfor a classmaximum sentence availableand no fine. Theimprisonment

11(b) (2007), $4,000651:2, and ayears imprisonment, RSAfelony is seven
IV(a) (2007). portiontrial court afine, 651:2, “retained]Because theRSA

mechanism,” Hancock, 156N.H.as an enforcementsentencing powerof its
304, imposing probation.did not err inat the court

ofcomparisonthat asuggestsfurtherTo the extent that the defendant
intent to createthe legislature’sand statutes indicatesparole probationthe

offenders, anreject suchof weexclusive to rehabilitationmutually paths
discussion.light foregoingin of theinterpretation

Ill

ofSeparationtheNext, that his sentence violatesarguesthe defendant
CONST, I, Thatpt. art. 37.N.H.of the State Constitution.Powers Clause

states:clause
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state,In governmentthe of this the three essential powers
thereof, wit, executive, judicial,to legislative, oughtthe and to be

from, of, other,askept separate independentand each as the
admit,nature of a free will or as is consistent withgovernment

that chain of that wholeconnection binds the fabric of the
constitution in amity.one indissoluble bond of union and

defendant thatThe contends “numerous conflicts arise when a court
a apersonsentences to term onprison probationboth stand-committed and

out,same charge.” that,the He for hepoints example, possibilitythe should
be released on wouldparole, subjecthe be to terms of both parolethe and

scenario,Inprobation. that he posits maythat the boardparole determine
is no in oflonger supervision,he need court amaywhile the come to

arguesdifferent conclusion. presentHe that conflicts“[t]hese the situation
—the Separationthat of to preventPowers Clause was meant that of one

of governmentbranch interfering with and thesuperseding essential
ofpowers another We ofquestionsbranch.” review constitutional delaw

(2011).Ortiz, 585,novo. State v. 162 N.H. 596

“The ofseparation powers legislative,among the executive and
judicial branches of government partis an ofimportant its constitutional

(2010).Merrill, 467,fabric.” State v. said,160 N.H. 472 That have“[w]e
recognized... that three distinct,the branches of government, while must

inmove possible,concert whenever practicalas the and operationefficient
governmentof byis not served of impenetrablethe erection barriers

omitted);between the (quotationsbranches.” Id. see United v.States
(10th 1994) (“CriminalEinspahr, 505,35 F.3d 507 Cir. atsentencing exists

intersect”).a nexus legislative, judicialwhere prerogativesand executive
Accordingly, doctrine of separation“[t]he of ispowers onlyviolated when

branch Merrill,one anusurps poweressential of 160another.” N.H. at 472.
‘When the actions of of governmentone branch or materially impairdefeat

branch,the inherent functions of another actionssuch are unconstitu­
tional.” Id. Further:

sentencing function,is anAlthough judicial theexclusively
inlegislativeexecutive and branches theparticipate sentencing

process. theexample, legislatureFor constrict themay indepen-
dent of judicial sentencing byexercise discretion in imposing
mandatory or circumscribing powersentences the court’s to
suspend a The can sentencingsentence. executive branch offer

imposed byrecommendations enforcesand sentences the courts.

(citations omitted).Id.
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andimprisonmentof a term ofimpositionIn no sense does the both
of the essentialbyof constitute the one branchprobation usurpationa term

simulta­contrary,To the should the defendantpowers of another. See id.
branch, onsubject authority parole,to the of both the executiveneously be

branch, respectivethe branches’ functionsjudicial probation,and the on
Dist. 642Dept.,Klouda v. Sixth Judicialunimpaired.would remain Cf.

(Iowa 2002) to255, transferring powerstatute(striking263 downN.W.2d
branch). judicialThebranch to executiveprobation legislativerevoke from

theduringto the defendantpower superviseretain thebranch would
Thejudiciary’s sentencing power.function of theof aperiod probation,

however, thebranch, duringthe to do sopowerexecutive would retain
period parole.of

a riskmay overlapthat the there isrecognize periodsbecause twoWe
of conditions on theapplication placedof inconsistent andinterpretation

board, fit to theexample, may permitfor seeparoledefendant. The
judgeof facts that causes auponcontinuation of based the same setparole

(S.C.372, 374See, Lee, App.Ct.v. 564S.E.2dprobation. e.g.,to revoke State
2002). judgesour courtpractice superiornote also that as a matter ofWe

ofby periodsstate sentences followedimpose prisondo notgenerally
Thus, lengthythat ain a where the trial court concludesprobation. case

warranted, a maximumimpose longer periodis it canperiod supervisionof
of thePresumably, sentencing patternsthe historicof incarceration.

never beencourt for the fact that this issue has beforesuperior account
Moreover, thewe conclude that this is betterfor our review.presented

inconsistency, mayof which createbecause it minimizes the riskpractice
None­and executive branches.judicialfriction between theunnecessary

case,theless, we conclude that the sentencethe facts of thisuponbased
powers.of ofseparationnot offend the constitutional doctrineimposed does

Affirmed.

Lynn BASSETT, JJ.,C.J., CONBOY, concurred.Dalianis, and and


