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expiration protectionof the court’s order of for the return of his firearms.
X(a)Rather, 173-B:5,in that alanguage providesthe RSAexpress

days priordefendant the return of firearms within fifteen tomay request
Rowan, 67,expirationthe of a order. 142 N.H. 71protective AppealSee of

(“It(1997) ‘may’ permissiveis the rule that in statutes the word isgeneral
omitted)).only, and the word ‘shall’ is inmandatory.” (quotation Nothing

the of a tolanguage requires applythe statute defendant within fifteen
days of the order’s orexpiration forgo the return of his firearms.

173-B:5,Accordingly, because the trial court misconstrued reverseRSA we
and remand.

Reversed and remanded.

Dalianis, C.J., HICKS, CONBOY, Lynn, JJ.,and and concurred.
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(Nicholas Cort,Delaney, attorney general attorneyMichael A. assistant
general, orally),on the memorandum of law and for the State.

Barnard, defender, Concord,appellateThomas assistant of on the brief
orally,and for the defendant.

LYNN, defendant, Blunt, appealsJ. The Matthew an order of the 2d
— J.),(Kent,District aPlymouth denyingCircuit Court Division motion to

strike the of class A misdemeanor theimposition followingsentences
simple resistingdefendant’s conviction of assault and arrest. See RSA

(2007) 2012) arrest).assault);(simple (Supp. (resisting631:2-a RSA 642:2
appeal, argues imposed byOn he that the sentences the trial court were

complaints alleged onlyunlawful because the under which he was convicted
B offenses. vacate the sentences and remand.class misdemeanor We

I

30,facts. Decemberfollowing undisputedThe record reflects the On
2010, wasDepartmentOfficer William Ulwick of the Lincoln Police

in responseto the Club at Loon Mountain ski resortdispatched Mountain
kind ofa of an individual around thecomplaint “walking propertyto

arrival, inodd.” Ulwick observed the defendantaimlessly acting Uponand



681

lot, snow into the air. The officer followed theparking throwingthe
snowmobile,him asitting “singing,defendant around a corner and found on

byto his boots.” When asked Ulwick what hetalking, rapping [snowboard]
responded “enjoyingwas the defendant that he was the beautifuldoing,

scenery,”mountains and and was to to a table. Intrying get picnic response
arrest,to further the defendant asked if he under andquestioning, was

not,when told that he that linerequestedwas the officer discontinue “this
questioning.” persisted,of When Ulwick the defendant started to walk

Ataway. point, grabbed bythis Ulwick the defendant his left hand and told
him inbeing punchedhe was detained. The defendant then Ulwick the
mouth, himpushed attemptedand to tackle him. Ulwick took the defendant

and, staff,groundto the with the assistance of ski resort him inplaced
handcuffs, after which he was taken to the officer’s cruiser and removed
from area without furtherthe incident.

complaintsThe State filed two criminal the inagainst defendant the
district allegeddivision. The first that he committed “unprivilegedthe
physical assault, 631:2-a, 1(a),1contact” simplevariant of see RSA by
“knowingly causing] unprivileged physical contact to another in that

struck[defendant Officer William Ulwick about the head.” The second
thatalleged arrest,he committed the of resistingcrime in that he

physically Ulwick,interfered with whom he recognized to be a law
detention,enforcement officer seeking to effect his arrest or by “pulling

away from and struggling with said officer.” complaintOn both forms the
specifying checked,2box “class A misdemeanor” was but neither norbefore

at the arraignment notice,defendant’s did the pursuantState file to RSA
IV(e)(2)625:9, 2012),(Supp. of its intent to seek Aclass misdemeanor

penalties. did, however, 7, 2011,The State on March afile notice of its
2012),intention to penaltiesseek enhanced under RSA 651:6,1(g) (Supp.

with to therespect simple assault based on the fact thatcharge, the
defendant knew at the time of the assault that Ulwick was a law
enforcement officer inacting duty.the line of

trial, 1, 2011,a onFollowing bench June the district division found the
defendant guilty of both offenses. the assault courtsimple charge,On the

corrections,sentenced him to six months in the thirtyhouse of with all but
days behavior,years upon good yearsdeferred for two and two probation.
On the arrest aresisting charge, imposed sixty daysthe court sentence of

1 1(a)631:2-a, provides person guilty simple “[p]urposelyRSA that a of ifis assault he or
knowingly bodily injury unprivileged physical (Emphasiscauses or contact to another.”
added.)
2 response inquiry by argument, specificallyIn to the court at that itoral the State indicated

taking complaintposition checkingnotwas the that the “class A misdemeanor” boxes on the
IV(c)(2).625:9,complyforms constituted sufficient notice to with RSA
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incarceration, all of asuspended period years.which was for of two The
challenge ground theydefendant did not then the sentences on the that

Instead,exceeded what was for a class B misdemeanor. hepermissible
appealed superior jurythe convictions to the court for a de novo trial. See

2006) (amended 2011).3599:1 (Supp.RSA
trial,subsequently rightThe defendant waived his to a and onjury

19, 2011, with the assent of the courtSeptember parties, superiorthe
a motion togranted hearingremand the cases to the district division.At a

17,2012,Januarybefore the district division on the defendant made an oral
to A penalties, assertingmotion strike the class that the sentencesoriginal

imposed by that court were unauthorized because he had been convicted
of Bonly hearingclass misdemeanors. The court recessed the and

requested that the file memoranda of law on theparties issue.
8, 2012,FebruaryOn the court denied the defendant’s motion to strike.

order,In its written the court the for itsexplained rulingbasis as follows:

The Court finds that the State has met the burden imposed by the
face,statute as the on their indicatedcomplaints,[RSA 625:9] the

offenses were Class A Misdemeanors and each recitedcomplaint
facts that involved an act of violence.... It would be nonsensical
to believe that “struck Ulwick the or “pullingWilliam about head”
away and do not involve acts ofstruggling” violence.

Furthermore, the through attorneyhis waived the[defendant
arraignment and that would have the time toappropriatebeen

issue; anytime priorraise the or to trial the issue could have been
raised; raised;or at sentencing priorthe issue could have been or

raised;to the issue or trial inappeal priorcould have been to the
Court,Superior the matter could have been raised. While one

cannot a itmandatory right,waive becomes clear that there was
no allegeconfusion about the fact that the indeed didcomplaints

byacts that involved violence. And this is further theamplified
application speaks againstof RSA 651:6 which to crimes law
enforcement officers as as Class A misdemeanors.specified

appealThis followed.

II

inappeal, arguesOn the defendant that the district division erred
a Adetermining complaints chargedthat each of the class misdemeanor.

3 person right appeal superiorA a B of to the court forconvicted of class misdemeanor has no
Rather,(2010); appeal ina trial de novo. See RSA 502-A-.12 RSA 599:1. the such cases is

(2001).599:l-c,directly pursuant IIto this court to RSA
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Specifically, he contends that the trial court was torequired treat both
(1)complaints allegingas class B misdemeanors because: neither complaint

alleged a crime that involved as an an actelement of violence or a threat of
(2)violence, 625:9, IV(c)(l);see RSA and the State did not file notice of its

intent to seek class A on orpenalties arraignmentbefore the date of his on
a form for this theapproved purpose by judicial branch administrative

IV(c)(2).council, 625:9,see RSA
625:9,RSA inprovides, pertinentIV part:

(c) Any designatedcrime within or outside this acode as
misdemeanor without specification of the classification shall be

Bpresumed to be a class misdemeanor unless:

(1)'An element of the offense involvesan “act ofviolence”
or “threat of VII;violence” as defined in paragraph or
(2) The state files a notice of intent to seek Aclass
misdemeanor onpenalties or before the date of arraign-
ment. Such notice shall be on a form approved in
accordance with RSA 490:26-d.

turn,In pertinent portion 625:9,the of RSA VII states:

The term “act of violence” means attempting to cause or pur-
posely recklesslyor causing bodily injury with or without a deadly
weapon; and the term “threat of violence” placingmeans or

toattempting place another in fear of imminent bodily injury
either by physical menace or by threats to commit a crime against
the ofperson the other.

The defendant first argues that the trial court erroneously deter­
IV(c)(l)mined that both complaints 625:9,fell within the terms of RSA

based on the factual allegations contained within the complaints describing
the manner in which the offenses were committed. toAccording the
defendant, the important consideration under the statute is not whether a
particular actually manner,offense was in acommitted violent but whether
an act of violence must be as aninvolved element of the offense. See RSA

(2007) (“625:11, III conduct,‘Element of an offense’ means such or such
(a)circumstances,attendant or such a ofresult conduct as... included[i]s

added)).in the the (emphasis The State does notdefinition of offense.”
dispute statute,the defendant’s interpretation of the and we thatagree this
is what the statute means.

Applying this we thatinterpretation, simpleconclude neither the
assault norcomplaint resistingthe arrest that an act ofcomplaint required
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simplean the offense. The variant ofviolence be involved as element of
contact,unprivileged notalleged causing physicalassault here involved

Burke, 361, (2006),ininjury. As we stated State v. 153 N.H. 364bodily
“ physical physical justified bycontact’includes all contact not‘unprivileged

or not all contact entailsClearly, unprivileged physicallaw consent.”
625:9, VII,bodily injury,”to and“causing attempting RSA[or cause]

annecessarilythis variant of assault does not involve assimpletherefore
TV(c)(l).625:9,meaningan “act of violence” within the of RSAelement

statute, 642:2, physicalarrest whichSimilarly, resisting proscribesthe RSA
to effectuate an arrestseekinginterference with a law enforcement officer

detention, causingconduct that falls short of ormay byor be violated
Smith, 144to For in State v. N.H.attempting bodily injury. example,cause

1, (1999), establishing merely7 we found evidence that the defendant
cellar,”into told he was underbeing“broke free and retreated the after

arrest, violatingsufficient to a conviction for RSA 642:2.support

satisfydefendant next asserts that the also failed to theThe State
thatavoiding statutory presumptionalternative avenue for the unclassified

B it to filemisdemeanors be treated as class misdemeanors because failed
penaltiesnotice of its intent to seek class A misdemeanor at or before the

rV(c)(2).625:9,defendant’s The defendant advancesarraignment. See RSA
First, that factsupport arguestwo in of this claim. he the merearguments

A misdemeanorscomplaint signifyingthat the boxes on the forms class
requirementswas sufficient to with the of thecomplywere checked not

contrary,that does not to the andAgain, arguestatute. we note the State
IV(c)(2)625:9, that theagree requireswe with the defendant. RSAagain

judicialon a the administrativeapproved bynotice be filed form branch
judicialin take notice that thecouncil accordance with RSA 490:26-d.We

statute; the formpursuantcouncil has a form for use to theapproved
for a classspecific listing penalties may imposedcontains a of the that be

misdemeanor, tocertifyA and the or officer torequires prosecutor police
or to the defendant at orprovidedthe court that the notice has been will be

Amerely checkingbefore hold that the “class misde­arraignment. We
compli­on the form does not constitutecomplaintmeanor” box standard

IV(c)(2).625:9,ance with RSA
Second, that of intent to seekarguesthe defendant the State’s notice

didsimple chargeunder for the assaultpenalties 651:6,1(g)enhanced RSA
625:9, impose penaltiesTVand authorize the trial court tonot override RSA

B In the State firstresponse,in excess of those for class misdemeanors.
is not the defendant did notargument preservedasserts that this because

appealin either his notice of or651:6,1(g)address the of RSAapplication
the trial court’sreject position. Althoughbrief. the State’sopeninghis We
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651:6,order cited RSA effect,the order is unclear as to if any,what the trial
court concluded this statute had on its to Aability impose class misde­

circumstances,meanor sentences. In these we thatbelieve the defendant’s
brief,notice of appeal openingand both ofwhich frame the issue broadly as

whether trialthe court had the authority imposeto class A misdemeanor
sentences, did not need to preemptively assert that RSA 651:6 did not
provide authorization;such it was sufficient for the defendant to address
the issue in replyhis brief in response to the State’s assertion that the

Sup.statute did 16(3)(b)(“Theauthorize the sentences imposed. Ct. R.Cf.
statement of a question presented will be deemed to everyinclude
subsidiary question therein.”);fairly comprised Town Barrington v.of
Townsend, (2012) (broad241,164 N.H. 245 question of whether camp­
ground was illegal fairly encompassed question whether it particu­violated
lar ordinance);section of zoning v.Panas Harakis & K-Mart 129Corp.,

(1987)591, 617N.H. that(holding reply brief is properly toemployed reply
brief).to opposing party’s

merits,toTurning the we note first that 651:6,because 1(g)RSA
applies only to 631,”“crimes defined in RSA it is not applicable to the
defendant’s conviction on the resisting arrest charge, since that offense is
found in RSA 642.chapter

respectWith to simplethe assault charge, the State contends that the
plain 651:6,language of RSA III makes the enhanced itpenalty authorizes
for offenses that fall within 651:6,the terms of RSA 1(g) applicable to
misdemeanors generally, without regard to their classification Aas or B
level offenses. It therefore argues that to hold that this statute authorizes

penaltiesenhanced only for class A misdemeanors would be itimproper, as
would effectively “add language to the statute that the legislature did not

fitsee to include.” EmployeesState Assoc. N.H. v. N.H. Div.of of
Personnel, (2009).338,158 N.H. 343 Assuming without thatdeciding RSA
651:6,111(b)may be byinvoked the State to enhance the sentence for either
a class A or Bclass misdemeanor to “a minimum byto be fixed courtthe of
not more than 2 years and a maximum to be fixed by the court of not more
than 5 years,” 651:6,111(b),RSA we must still determine whether the State
may use the statute to seek an enhanced sentence in the district division.

Potter,In Administrator,Kiluk v. (1990),133 N.H. 67 the defendant
was convicted of two inmisdemeanors the former district court. Pursuant
to the version effect,of RSA 651:6 then in the court himsentenced to two
concurrent sentences of not yearsmore than five yearsnor less than two
based on the fact that he had previouslytwice imprisonedbeen on

insentences excess of year.one On appeal, we reviewed the history leading
to the 1912 II,amendment of Part Article 77 of the New Hampshire
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to courtsConstitution, give police“tolegislatureauthorized thewhich
anddetermine, appealto ofsubject rightjurisdiction tryto andoriginal

thanthe is lesspunishmentcriminal causes whereinby jury,trial all
then held that:prison.”in the state Weimprisonment

criminalnot a convictedmaycourt sentencejudgedistrict[A]
Thein RSA 651:6.penalties providedthe enhanceddefendant to

a givencourt formay imposewhich a districtmaximum sentence
facility. the Statecountyin a correctionalyearcrime is one If

under RSAimprisonmentto seek an extended termplans of
the651:6, instance into seek a trial in theoptionit has the first

202,Blouin,592-A:l; 110State v. N.H.court. See RSAsuperior
(1970).677,203, 263 A.2d 678

added).Kiluk, (emphasis133 N.H. at 70

toutilizingto RSA 651:6that Kiluk is not a bararguesThe State
the sentencelongdivision as asin the districtseek an enhanced sentence

However,ofyear imprisonment.does not exceed oneactually imposed
it amend­bythe the abovepower grantedthe exercisedlegislaturewhen

uponnot whatment, jurisdictiondivision’s basedit defined the district
case, maximumtheany given uponin butactually imposedsentence is

the defendant isfor the offense with whichimposedthat bepenalty may
court shallstates, in “Each districtpertinent part:charged. RSA 502-A:ll

committed withinall crimes and offensesjurisdiction... oforiginalhave...
arecourt is located whichin which suchconfines of the districtthe

$2,000 exceedingnotimprisonmentorexceedinga fine notbypunishable
2012)added.) (Supp.490-F:3See RSA(Emphasisor both ...”year,one

theformerly byexercisedjurisdictioncircuit court thethe(granting
court). to seek enhancedthe notice of intentbecauseConsequently,district

districtthat which thebeyondauthorize a sentencetopurportedsentence
Kiluk,conclude, in that theas didwe weimpose,had the topowerdivision

Andwhollywas ineffective.in the circuit courtof that noticefilingState’s
the RSAto thatsuggestcan be understoodpositiontheinsofar as State’s

for the notice“proxy”as anonetheless be treated651:6 notice should
onlyas well. Not625:9,1lV(c)(2), argumentthisrejectweby RSArequired

that itsany indicationin this case devoid ofnotice filedthe RSA 651:6was
penaltiesA misdemeanorof classimpositionto authorize thewaspurpose

651:6,in RSA(as forpenalties providedmuch greaterto theopposed
arraign­the defendant’sfiled at or before111(b)), notice was notbut the

IV(c)(2).625:9,ment, byas RSArequired
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above,For the reasons stated we hold that the defendant’s two convic-
tions were Bfor class Accordingly,misdemeanors. we vacate the sentences
imposed and remand to the district division for resentencing.

Sentences vacated and remanded.

DALIANIS, C.J., HICKS, CONBOY,and BASSETT, JJ.,and concurred.

Rockingham
No. 2012-195

HampshireThe State of New

v.

Ryan Martin

Argued: 10,January 2013
Opinion 13,Issued: March 2013


