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on oflight plaintiffs arguehave utilities turned or off.” In the failure to that
erroneous, Therefore,the trial upholdcourt’s determination was we it. we

affirm the trial court’s of to the Bank on thegrant summary judgment
trespass claim.plaintiffs

Affirmed.

Dalianis, C.J., HICKS, BASSETT, JJ.,and LYNN and concurred.
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Hanover,Cole,N. of by orally,David and for plaintiff.brief the

(DavidLLP,Pierce of Portsmouth A.Atwood Anderson and Mark B.
brief,onRosen the and Mr. Anderson for theorally), defendants.

(Biotech)BASSETT, Biotech,defendants, StrykerJ. The LLC and
(Sales)Stryker Corporation (collectivelySales and Turner Con-Stryker),

(Turner),Company rulingstruction a of the Courtappeal Superior
J.){McNamara, finding a theory unjustthem liable on of enrichment and

awarding Axenics,todamages plaintiff, Corporationthe Inc. RenTecffk/a
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(Axenics). damagesthe amount ofcross-appeals, challengingAxenics
the on itsthe trial failure to find defendants liableawarded and court’s

(CPA)Protection ActHampshireof contract and New Consumerbreach
(2009 2012).claims, part,affirm in reverseSupp.see ch. 358-A & WeRSA

in vacate in and remand.part, part,
establishes,found, Thisfollowingthe the facts.trial court or recordThe

infacility (facility)aof the construction of biotech Westcase arises out
propertythe and owns the whereoperates facility,Lebanon. Biotech Sales

facility.thehired the contractor to buildgeneralit is located. Turner was as
installation, field for ultra-and servicesprovides “manufacturing,Axenics

insystems biotechnology, pharmaceu-distribution thegas liquidandpure
tical, industries.”and semiconductor

2004, Turner to15, into a subcontract withAprilOn Axenics entered
labor, materials, for ofand services the installationequipment,furnish

$1,992,506.price wasfacility. originalat the The subcontract“process pipe”
ascompleted quicklythe would be asagreed facilityBoth thatparties

thefacility, includingdate for thecompletion”The “mechanicalpossible.
dayAxenics’installation, Ultimately,was 2004. lastpipe Decemberprocess

2, 2005.jobon the was June
delaysof and hindrances asthecontemplated possibilityThe subcontract

the cost. Thethe of work and its subcontractchanges scopewell as to
manage-supervisorythat “all to orgiven [Axenics’]instructionsprovided

dulyor otherSuperintendent, Engineer,ment Turner’spersonnel by
thispartto be included as ofrepresentative shall be understoodauthorized

of’ thebeyond scopeIf to be theSubcontract.” Axenics believed “work
inform thesubcontract, Inrequired proceeding.it was to Turner before

time,an at that Turnerparties agreementthat the could not reachevent
Subcontractors) forInstructions to“an (Superintendent’scould issue S.I.S.

an reached.”agreement [could]until such bepurposesrecord
to “andperformedIn additional work bethe event that Turner directed

by signedthan actualof such work to be determined other[was]the value
material,” a sumlump proposalwas to “submittickets for Axenics

material, usingof establishedby an itemized breakdownaccompanied
had to“lump proposal”The beapplicable.”unit where sumcontract rates
submittedestimates of the cost” and “beby accurate written“accompanied

(5) If theof the directive.”days receiptcalendar of theto Turner within five
within five calendarwork” not receivedfor additional were“[proposals

for the additionala fair and reasonable valuedays, “assignwouldTurner
ofpart scopeofwork, work becomew[ould] [Axenics’]and the additional

work.”
work, hadto the itchangesforLikewise, requestswhen Axenics initiated

writtenfor and obtain Turner’schangerequestto written“provide [a]
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proceeding anyconcurrence with not toWork believed be within thebefore
scope of subcontract.” The subcontract further that ifprovided[the]

obstructed,“delayed,Axenics was hindered or interfered with in the
commencement, work,prosecution or completion requiredof the” it was to

Turnernotify writing delayin what forty-eightabout caused the within
hours “of the commencement thereof.” Axenics also had to demonstrate
that it anticipated delaycould not orhave avoided the and had all“used
available means to minimize the consequences thereof.” This notice “anwas
essential precedentcondition to inrights anyconnection with[Axenics’]

delays,such obstructive hindrances or interferences.”
addition, subcontract,In in the agreed:Axenics

that .it shall not reimbursement,be entitled to nor claim costany
compensation obstruction,or damages any delay,for hindrance or
interference to the exceptWork to the extent that Turner has
actually reimbursement,recovered costcorresponding compensa-
tion damagesor from the Owner under the Contract Documents

delay, obstruction,for such interference,orhindrance and then
only amount,to the extent of the any,if which Turner on behalf of
[Axenics], actually received from the onOwner account of such

obstruction,delay, hindrance or interference. Notwithstanding
any provisionterm or herein to the contrary, expressly[Axenics]
waives and releases all claims rightsor to recover lost profit
(except profitfor on actually performed),work ofrecovery

(including overhead),overhead home office and otherany indirect
costs ordamages, expenses in ofany way arising out or torelated

[subcontract],the including Turner,the breach by delays,thereof
acceleration,charges, efficiencyloss of productivityor disruptions

and withinterferences the of theperformance work.

Axenics’“work structural,to be[was] coordinated with the architectural
[mechanical, electrical,and fabrication,”and plumbing] priorservices to

and “[p]roject procedurescoordination outlined in[were] attached[an]
(1)project plan.”coordination The project plancoordination provided that:

Turner was responsible scheduling,for facilitating, controllingand the
(2)process”;“coordination the engineer responsiblewas for andsupporting

reviewing changes“design required issues”;due to field coordination and
(3) Axenics was forresponsible maintaining, andproducing, approving
“coordination asdrawings” implementingas well “eoordination[-]driven
images.”

work,delays,Several which affected Axenics’ duringarose construction
of facility. delaysthe Some of the the compressedcaused schedule to be and
required topersonnelAxenics work to work on time.completeovertime the
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toaddition, requested changes theIn occasions when Turnerthere were
“change scope.”to a in When thisAxenics believed beprocess piping, which

occurred, that “SISsworkinginstructed to continue andAxenics was
follow.”[would]

construction, changeto reviewStryker weeklymet withDuring Turner
as forChange requests, applications payment,order well asrequests.order

changewrittenby Stryker. eighthad be Axenics submittedapprovedto
orders, Stryker, increased the contractupon approval bywhich Turner and

the$2,518,078. priceorders that increased contractchangeto Theprice
language:the followingcontained

Order,Changeof this acknowl-Through acceptance [Axenics]
to thisprogressthe of the Work relatededges that it has reviewed

the work on theProject the of addedpotential impactand
result,Asproject Changeof the in the future. a thisprogress

effects,allanyfor andcompensation [Axenics]includes toOrder
thisor similar demands associated withdelays, inefficiencies
anythat is no basis forProject recognizesand there[Axenics]

claim in the future.such

all terms and conditions of the subcon-Please note that other
originalall costs to maintain ourunchangedtract remain and that

scopethe of workadjustedthe inclusion ofcontract schedule with
the lumpthis order are included within sumby changeas set forth

change amount stated herein.order

order, $435,929,in the amount ofchangea ninthAxenics later submitted
not paya The defendants didit characterized as “Claim Settlement.”which

changethis order.
2004, Axenics notified Turner of additionaldisputeIn late a arose when

to theand work that it believed be outsidedelaysrelated tochange orders
Axenics’ with anresponded requestcontract. Turner toinitiallyof thescope

months,However, during the several“rejecting the claim.” nextemail
Strykerfrom for thesepaymentTurner to obtainAxenics worked with
for Axenicssome of the work whichStryker questionedorders.change

backupand that Axenics submit documentationpayment requestedsought
a forpresentationin preparingfor its Turner assisted Axenicsrequests.

funds, presentationand Axenics made itsrequestedtheStryker regarding
representativesTurnerpresentation,to in 2005. Before theStryker April

Axenics’ for additionalrequestswith rebuttal to some ofprovided Stryker
of them.agreedthat with severalStrykeralso told itpayment, but

requestedto the funds.Stryker payrefused AxenicsSubsequently,
defendants,2007, that TurnerassertingtheIn Axenics suedNovember

it Axenics sums due.paywhen failed tohad the subcontractbreached
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againstAxenics also Turnerbrought Strykerclaims and for violation of the
unjustCPA and insought damagesenrichment. It million for$1.7

materials, labor, equipment, and services as well as enhanced damages
under the CPA and Inattorney’s response,fees. the defendants counter-
claimed, ofalleging breach contract and violations of the CPA.

trial,At the conclusion of the ineighteen-day post-trialits memorandum
allegedAxenics that “Turner deviated from the . .. subcontract... in so

many [subcontract,material respects” that Turner had the“abandoned
[Axenics], breach,and rather than declaring working.”continued According

Axenics,to this parties’reflected the mutual agreement to abandon the
subcontract, making unjust enrichment compensate“available to [Axenics]
for Strykerthe benefits it conferred Turner throughon and work atits the”
facility. Axenics further thatalleged byTurner breached the subcontract
intentionally delaying and topayments failing coordinate Axenics’ work
with of subcontractors,that the other delayedwhich hindered and Axenics’
performance of its contractual duties.

The court a lengthyissued in itdecision which found that partyneither
had abandoned the subcontract and ruled Axenics onagainst its breach of

However,contract claim. the trial court ruled in favor of onAxenics its
unjust claim,enrichment liable,concluded that the jointlydefendants were

$1,080,000and awarded Axenics in restitution damages. respectWith to
claim,Axenics’ CPA the court “thatruled neither norStryker’s Turner’s

actions” violated the Finally,CPA. the againstcourt ruled the defendants
all counterclaims,on of their including their forrequest fees.attorney’s

This andappeal cross-appeal followed.
On theappeal, arguedefendants that trial in allowingthe court erred

unjust valid,Axenics to recover “in enrichment because a contractexpress
governed precise subjectthe unjust claim,matter of Axenics’ enrichment
and that contract was neither nor Theyabandoned breached.” further
contend that the incourt erred themfinding unjust“liable for enrichment

theywhen retain,”did not receive a thatbenefit would be tounconscionable
and “the of anyrecord was devoid evidence ofshowing anythe value

[they] purportedlyextra-contractual benefit Finally, they arguereceived.”
that the court violated of byNew Rule Evidence toHampshire failing408
exclude evidence of an compromise.offer to

cross-appeals, arguingAxenics that the trial court erred in to findfailing
alternative,that the parties had abandoned the subcontract. In the Axenics

argues that the trial court should have found “that Turner thebreached
that,Axenics also ofregardless[subcontract.” claims whether the subcon-

breached,tract was abandoned or the trial itby awardingcourt erred not
“damages bymeasured its costs or million.” Inplus profit,reasonable $1.7
addition, Axenics maintains that the court erred in to find thatfailingtrial



666

argumentsfirst the parties’the violated the CPA. We addressdefendants
turn to theirand of contract and thenregarding abandonment breach

enrichment, and the CPA.damages,arguments regarding unjust

I. AbandonmentContract

thefailingtrial in to find thatAxenics that the court erredargues
abyto all onpartiesit was “referredsubcontract was abandoned because

by any parties.”all to of theif at and was never adhered‘guideline’basis
fromparties departoccurs both“Generally, contract abandonment when

v. Lehrerbythe mutual consent.” J.A. Jones Constr.the terms of contract
(Nev. 2004);Bovis, 1009, v. 107Young Barry,1019 seeMcGovern 89 P.3d

(1966).294, accomplished by express“may296 Abandonment beN.H.
parties.”of theby throughor consent the actionsimpliedmutual consent

(8thDaniel, 447,380 F.3d 455& v.O’Brien Gere Technical Fru-Con/Fluor
law).2004) omitted) andactsMissouri “Where(quotation (applyingCir.

abandonment, positive,to an must betheyon constituteconduct are relied
to thebyan intent be further boundand inconsistent withunequivocal

Brothers, 330, 335Corriganv. 154S.W.3dcontract.” DanielFru-Con/Fluor
(Mo. Associates, Inc., 297,3082004); 69 P.3dsee Harris v.IESCt. alsoApp.

(“A(Utah 2003) acts or conductmay bycontract beApp. [abandoned]Ct.
of contract.”with the continued existence thepartiesof the inconsistent

(“A(2004)omitted)); contract§17AAm. 2d 528(quotation JUR. Contracts
acts in a mannerpartybe treated as abandoned when onegenerallywill

partyof and the otherwith the existence the contractinconsistent
behavior.”). mayof a construction contractacquiesces in that Abandonment

the contract overchangesof of numerous toaggregationoccur because “the
1, 6Indem., 124 3dRptr.v. Sec. Cal.time.” Clarendon America General

2011).(Ct. App.

fact;of law and whatquestionof a contract is a mixed“Abandonment
law,of whether there has beenan is a matter andconstitutes abandonment

§ 529.17A Am. 2d Contractsquestionan is a of fact.” JUR.abandonment
(“The contractConstr., 1019 issue of whetherBut J.A. 89 P.3d atsee Jones

fact.”);a ofpresents questionoccurred generallyabandonment has
(same). theDaniel, will not overturnat 335 ‘We154S.W.3dFru-Con/Fluor

clearlyit is erroneous.”questionon a mixed unlessrulingtrial court’s
(2008)453, (quotation157 N.H. 456Family Rye,Enters. v. TownHogan of

however,omitted). wefindings,the law to its factualmisappliesIf the cornt
the matter de novo. See id.will review

contract.to abandon thecase, express agreementIn there nothis was
toRather, theory, points specificAxenicsin of its abandonmentsupport

follow,from, todeviated or failedAxenics and Turnerinstances where
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subcontract,ofprovisions the it argues parties’and that the conduct
an to Althoughevinced intention abandon the subcontract. We disagree.

a changethere were number of caused toorders that the work and its cost
differ from to parties originallythat which the the of theagreed, scope

— —processwork the installation of notpipe change.did See Clarendon
America, 124 at 6Rptr. (findingCal. 3d there was no “evidence that an
excessive of changesnumber to the of work resulted inscope abandon-
ment”). Daniel, 335,In Appeals154S.W.3d at the MissouriFru-Con/Fluor

that, despiteCourt found a oflarge changes,number the had notparties
abandoned the construction contract because the contract itself allowed

Likewise,such changes. the in contemplatedsubcontract this case that
might changesthere be to the work and its cost. Importantly, the

providedsubcontract also for possible adjustments, delay,schedule hin-
drances, and obstructions. the factAccordingly, that there were numerous
change orders does not evidence the intent toparties’ abandon the

Moreover,subcontract. there is no evidence that partyeither failed to
preserve rights America,its under the contract. See Clarendon 124 Cal.

6Rptr. abandonment,3d at no(finding contract in part, underlyingwhen
parties contract);expressly rightsretained under EMF General Contract-
ing Bisbee, 39, 2004)Corp. v. 774 N.Y.S.2d 43 (App. (citingDiv. cases in
which abandonment was found parties stepswhen took inconsistent with

contract).enforcing their rights circumstances,under Under these we
conclude that the trial court correctly determined that the parties did not
abandon the subcontract.

II. Breach Contractof
Axenics next argues that the courttrial erred in to find thatfailing

Turner breached the subcontract. Axenics maintains that the trial court
conflated breach of abandonment,contract with contract “which led to[it]
erroneously conclude that because it found no abandonment there was no
breach, although the specificfindingscourt’s detailed numerous breaches.”
Thus, Axenics asserts that “the court failed to consider elements ofthe
breach... and failed to consider whether Turner had breached the contract
by any means other than it.”abandoning

The defendants maintain that byAxenics waived this tofailingissue raise
it in its notice of cross-appeal. Progressive ArgonautSee N. Ins. v. Ins.Co.

(2011).Co., 778,161N.H. 784 Axenics’notice of thecross-appeal presented
question: “Did the Court inSuperior determining partieserr that the had

16(3)(b)subjectnot abandoned the Subcontract?” Court RuleSupreme
inprovides, relevant part

While the statement of a aquestion need not be worded[in brief]
exactly document,as it was in appealthe the question presented



668

inforth thequestion appealas the setpreviouslyshall be the same
will deemedquestion presentedof a bedocument. The statement

therein.every subsidiary question fairly comprisedto include

ofin the trial court addressed Axenics’breachBecause of the fashion which
claims, that abandonmentwe conclude Axenics’contract and abandonment

intrial court erredissue of whether thefairly encompasses thequestion
reof contract. In Juvenileabandonment with breachconflating Cf.

(2004) that, circum­2008-187, 151 14, 16 under facts and(concludingN.H.
reus wascase, juvenile’sevidence of actusquestionstances of of whether

awith, subsidiaryfairly comprise[d]and“inextricablysufficient was linked
as to theto, sufficiencythe of the evidencethe ultimate issue ofquestion

action”). Accordingly, we willto thatregardrea withjuvenile’s mens
address this argument.

of contractthat the trial court conflated breachagree with AxenicsWe
therefore, onand, specificallyto rulefailedand contract abandonment

order, court characterizedclaim. In its the trialAxenics’ of contractbreach
its“thatallegingof claim as Turner breachedAxenics’ breach contract

analyzedIt thenabandoning the contract.”agreement bycontractual
subcontract, “neitherthatfindinghad thepartieswhether the abandoned

contract,” andto theany intent abandonexpressedAxenics nor Turner
abandoned,” that Turnercontract was not butonlynot that “theconcluding

had not breached the subcontract.

subcontract, and whetherthepartiesWhether the abandoned
subcontract, however, Asseparate questions.are twoTurner breached the

fromabove, parties departoccurs when both“contract abandonmentstated
Constr., P.3d atJ.A. Jones 89bycontract mutual consent.”the terms of the

ahand, there isof contract occurs whenthe other breach“[a]1019. On
which forms the wholeperform anytolegal promisefailure without excuse

(2008)582,Stanton, 588v. 157 N.H.a Lassondeor of contract.”part
omitted). Here, conflatedthe trial courtbecause(quotation and brackets

breach, it addressspecificallyfailed towith contractcontract abandonment
therefore,We, vacateTurner the subcontract.Axenics’claim that breached

andon of contract claimagainst Axenics its breachfindingthe trial court’s
theTurner breachedcourt to determine whetherremand for the trial

Boles, 382,141 N.H. 388Barrows v.byas Axenics. Seeallegedsubcontract
of(1996) (‘Whether questiona for the triera material breach isconduct is

(quotationof the case.”and circumstancesto determine from the factsfact
omitted)). as to whetherIt trial court’s discretionis within theand brackets

hearing.it hold an additionalshould
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III. Unjust Enrichment

argueThe defendants that the trial court erred in thatruling they
unjustlywere enriched. “The ofpropriety affording equitable relief in a

particular incase rests the sound discretion of the trial court.” v.Clapp
(2009)Dist., 206, omitted).Sch. 159 N.H. 210 (quotation Conse­Goffstown

quently, awe review trial equitablecourt’s determination for an
unsustainable exercise of id.discretion. See To show an unsustainable

discretion,exercise of the defendants must demonstrate that the court’s
clearlyruling was unreasonable or untenable to the prejudice of their case.

Id. Although equitablethe award of relief withinis the sound ofdiscretion
court,the trial exercised,that to,“discretion must be not in butopposition

in with, omitted).accordance established ofprinciples (quotationlaw.”Id.
We will first address the trial findingcourt’s that unjustlyTurner was

and, therefore,enriched liable to Axenics.

A. Turner

The defendants maintain that the trial court erred in allowing recovery
against Turner under the oftheory unjust enrichment “because the precise

—subject matter ofAxenics’claim Extrathe Work purportedly performed
—in completing the piping installation was covered by parties’the

contract.” Axenics counters that it entitledwas to recover theoryunder a of
unjust enrichment because the extra work performedthat it was outside
the scope of the subcontract.

Unjust enrichment anis equitable remedy that is available when an
individual himreceives “a benefit which would be unconscionable for to

omitted).retain.” Id. (quotation doctrine,It a is,is not boundless but
instead, “narrower, more predictable, objectivelyand more determined
than the implications of unjustthe words enrichment.” Id. (quotation
omitted). One general limitation that unjustis enrichment may not
supplant the terms of an agreement. Id. It is a well-established principle
that the court cannot recoveryallow under a theory unjustof enrichment

valid,when is expressthere a coveringcontract the subject matter at hand.
210-11;Id. at Singersee Asset Wyner, 468,Finance Co. v. 156 N.H. 476

(2007) that,(finding in contract,absence of valid and enforceable trial court
properly summaryentered forjudgment plaintiff unjuston enrichment
claim). isThis so because is ... subordinate to contract anas“Restitution
organizing principle privateof relationships, and the of anterms enforce­

agreementable normally displace unjustclaim ofany enrichment within
(THIRD)their reach.” RESTATEMENT OF RESTITUTION AND EN­UNJUST

(2011).§RICHMENT 2 at Nevertheless,comment c 17 unjust enrichment
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if is outside theto the benefit receivedmay contracting partiesbe available
at 211.of the contract. 159 N.H.scope Clapp,

againstthe that Axenics cannot recoveragreeWe with defendants
The of Axenics’theory. gravamenan unjustTurner under enrichment

failure to coordinateunjust properlyenrichment claim is that Turner’s
andto work overtimefacility personnelof the caused Axenicsconstruction

to fulfillit to incur in orderthat not have hadto incur additional costs would
—subjectin This matter Turner’sobligations timelyits a manner.

Axenics’ entitle­to the work andcoordinating changesforresponsibilities
orit extra costsany resulting performedment to for extra workpayment

— notin subcontract itself. Axenics doesit incurred was addressed the
—— installing pipingobjective processthe ultimate contractualargue that

Instead, to achievearguescontract. it thatthe course of thechanged during
above,work and costs. As laid out theobjectivethat on time extrarequired
delayspossibilityaddressed the of andexpresslyterms of the subcontract

by paymentas the which Axenics would receiveprocesshindrances well as
it of orders. Theany changefor work that becauseperformedextra

Axenicsproceedinga mechanism for whensubcontract also established
subcontract,the of’ the andbeyond scopethe “work tobelieved be

the work.responsibilities coordinating changesfor toTurner’sdelineated
subject unjustthe of Axenics’ enrichmentgovernedsubcontractSince the

trial courtclaim, the theby parties,the was not abandonedand subcontract
theorya ofagainstin to recover Turner underallowingerred Axenics

Noresco,Marshall, LLC,211-12; Inc. v.unjust id. at ADPenrichment. See
2010)(D.R.I.197, Island law andRhode(applying710 F. 2d 230Supp.

contractorgeneralrecover againstthat subcontractor could notfinding
of subcontractor’s claimstheory unjust majorityenrichment whenunder of

parties’ agreement).ofscopework that was withinuponwere based
processorally changethe orderargues partiesthat the modifiedAxenics

pursuantit performedthat the extra workset forth in the subcontract and
Itscopethe of the subcontract.fell outsidenecessarilyto the modifications

therefore, damages. Asasserts, unjustis to enrichmentthat it entitled
above, fell outside theperformedthat the extra workdisagreewediscussed

may orallyhavepartiestheSimplyof the subcontract. becausescope
the work Axenicsdoes not renderprocessthe orderchangemodified
of the subcontractscopesuch outside theafter modificationsperformed

itself.
Inc., N.H.Griffin,v.J.P. 116R.J. Berke & Co.uponAxenics further relies

Turner on aagainstit to(1976), in that is entitled recoverarguing760
Berke, meruitquantumwe held thatunjust enrichment. In R.J.theory of

amateriallya that breachespartytorestitutionary remedyis availablea
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contract, thus,and Berke,has no contract R.J. atremedies. 116 N.H. 764.
Here,This notholding support argument.does Axenics’ Axenics notdoes

argue subcontract,that it breached the is therefore without contract
remedies, and, consequently, would entitled to ofbe recover the value the

and Rather,labor materials furnished under the breached subcontract.
claims that parties orallyAxenics “the change proce-modified the order

dure for Axenics’extra work and that the workextra fell outside the scope
Thus,of the Subcontract.” R.J. is inapposite.Berke

Mills, Co.,Axenics’reliance Puritanupon Inc. v.Pickering Construction
(Ga. 1979),262 S.E.2d 586 App. Mills,Ct. is also Inmisplaced. Puritan the

defendant entered into a contract with the toplaintiff loadingconstruct
Mills,docks. Puritan 262 UponS.E.2d at 587. completion, the defendant

sought recovery against the inplaintiff quantum meruit for expenses
order,incurred aresulting changefrom requiredwhich removalthe of rock.

GeorgiaId. The Court of Appeals found that contract the“[t]he between
parties clearly set[] forth the work to performedbe and ofnone the five
items describing the work or drawingsthe reflect[ed] the removal of rock
as a part of the contract.” Id. Accordingly, since the contract did not

rock,contemplate the removal of and there nowas that thequestion
plaintiff knowingly accepted rock,the defendant’s in removingservices the
the court upheld the trial court’s awardmonetary for the valuereasonable
of removal rock. at Here, however,of Id. 587-88. the subcontract addressed

subjectthe matter of Axenics’ unjust enrichment claim. Accordingly, we
reverse the trial court’s decision Turnerfinding liable to onAxenics its
theory of unjust enrichment.

B. Stryker

The defendants further argue that Axenics’ “unjust enrichment claim
[against Stryker] fail amust as matter of [Stryker]law because has paid for

—the contractual benefit it thereceived construction of facility][the
according Theyto contract.” any by[the] maintain that benefit received
Stryker both bargained therefore,was and paid Stryker,for and that
should not requiredbe to “make restitution.”

party“The restitution mustseeking only unjustestablish not
enrichment, but that soughtthe toperson charged wrongfifilybe had
secured a or passivelybenefit received one which it would be unconscio­

Constr., 601,nable to retain...” Gen. Insulation v.Eckman 159Co. N.H.
(2010) omitted)). When, here,611 (quotation as no contractualexpress

relationship parties,exists between the “a trial may requirecourt an
individual to make restitution for if heunjust enrichment has received a
benefit that would be unconscionable to retain.” Pella Windowsand Doors

Farad, (1990)585, omitted).v. 133 N.H. (quotation586 and brackets
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claimunjust may­an enrichmentcircumstances under which“[T]he
owner, . .are .privity,an absentbrought by againsta subcontractorbe

Serv., 839, 847v. Waste 910 P.2dResponseHaz-Matlimited.” Certified
(Kan. 1996). justifycircumstances that wouldmay “specialThere be

as when the owner “benefitsrequiring pay,” acceptsthe owner to such
notify that thereasonablyas the ownerrendered under such circumstances

by theexpected compensatedto be thereforone such servicesperforming
However,owner.” Id.

whoin this area is that a subcontractorrulegeneral[t]he
with,an oragreementmaterial or labor topursuantfurnishes

of[,] cannot recovergeneraland credit a contractorupon the order
of implied promisethe the basis anagainst property uponowner

and of thereceipt acceptanceowner’spay arisingto from the
and furnished.of the material laborbenefit

1999)(Idaho627,v. 979 P.2d 641Pipeline,Plains N.W.EquipmentGreat
St.,omitted); REDContractingLLC v. 55thsee also A & V(quotation 125

2007) (“It637, principleis established(Sup. firmly646 Ct. a830 N.Y.S.2d
notgeneralcontracts with a contractor doesthat a owner whoproperty

unless itquasi-contract theorya on aliable to subcontractorbecome
(quotationperformance.”to for thepayconsents subcontractor’sexpressly

omitted)).and brackets

rule, anthat “[w]herewith this other courts have foundConsistent
contractor,to ageneralfinancial aobligationowner has fulfilled its

relationship betweenrely satisfyon the owner to thesubcontractor cannot
Enterprises,v. 776general.” Paintingand the DJ Barawthe subcontractor

(Vt. cases).2001) so,413, 418 part,is in because(collecting “[t]heThisA.2d
job is for the generala for a constructionhiring generalof contractorpoint

paysId. at 419. “The ownerjobthe and hire the subcontractors.”manageto
subcontractors,contractor, not thepayif the doesgeneral generalthe but

moneyto attach asstatutoryhave the lien mechanismthe subcontractors
2012).Id.', RSA 447:5 (Supp.contractor.” seeyet unpaid generalto the

fulfilled itsHere, Strykerto no that hasdisputebeappearsthere
any Strykeris indication thatto Turner. Nor thereobligationfinancial

it that Axenicsreasonably notifyingunder circumstancesaccepted benefits
byrather than Turner.directly by Strykercompensatedto beexpected

all of theStrykerthat “thanked subcontractorsthe trial court foundWhile
occurred,” the court’sthatproblemsseveraldespitefor on schedulestaying

against Stryker misplaced.its issupportthis to awardfindingreliance on
not thatdoes demonstrateview, expression gratitudeofStryker’sIn our

fordirectly liable to Axenics thethat it would beStryker knowledgehad
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Turner; findingthisby contrary,to therequestedcost of additional work
paydid not toStryker expectthe conclusion thatarguably supports

Thus,as Axenics. there isdirectlyadditional sums to subcontractors such
a that would be unconscionableStryker acceptedno evidence that benefit

Doors, 586; &to and 133 N.H. at see also S Mretain. See Pella Windows
(Wis. 1977)Service, 913,Baer, 916-18Rotogravure Inc. v. 252 N.W.2d

money by againstactions for subcontractors(reviewing involvingcases
performedsubcontractor hadproperty upon propertyowners whose

to with contractor andpursuant agreement generalconstruction work
that “the had another for thefinding paidrationale to be when defendant

conferred, toinequitable permitbenefits ... it was not to the defendant
Indeed,retain the without the as the trial courtpaying plaintiff’).benefits

found, inStrykeritself what “received was a on time andproject completed
accordance that thespecifications.”Accordingly,with the contract we hold

allowing Strykertrial court erred in Axenics to recover under aagainst
We, therefore,theory unjustof enrichment. reverse its decision with

torespect that issue.
In rulings findingview of our that the trial court erred in the defendants

enrichment,theory unjustliable under the of we need not address Axenics’
argument concerning the measure of under thatproper damages theory.

DamagesIV. —Admission Internal Memorandaof

The defendants that trial inargue admittingthe court erred and
considering damages regardingas evidence of a communication an offer to

in contravention ofcompromise HampshireNew Rule of Evidence 408.
remand,Because this issue on it. v. Almay Georgearise we address See

Sons, Inc., (2011).123,Hoyt & 162 N.H. 138
trial,At Axenics to admit an internal email memorandumsought

Turner, fromcomposed by possiblewhich listed contribution amounts both
Axenics. TheStryker potentialTurner and toward a settlement with
constituted aobjected grounddefendants on the that the memorandum

and, thus,in was inadmissiblecompromise negotiationsstatement made
The trial court overruled theHampshireunder New Rule of Evidence 408.

that the memorandum “was neverobjection, findingdefendants’ because
inside,” it not a statement madecommunicated to the . . . other was

order, rulingIn final the court reaffirmed thiscompromise negotiations. its
damages.and relied the memorandum in its determination ofupon

in relevantprovides, part:New Rule of Evidence 408Hampshire

(1) furnish,or to orfurnishing offering promisingof or[E]vidence
(2) a valuableoffering promising accept,or or toaccepting

ain or tocompromising attempting compromiseconsideration
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amount,claim which was todisputed validityas either or is not
to for orprove liability invalidityadmissible of the claim or its

amount.

of or in compromise nego-Evidence conduct statements made
tiations is likewise not admissible.

offers[,]The Rule “states the that ofproposition compromisebasic evidence
agreements, or incompromise compromiseand conduct statements made

negotiations is inadmissible on ofquestions liability damages.”and N.H. R.
Reporter’sEv. 408 Notes. “The . . .Rule reflects both doubt as to the

probative value of the fact of a policy encouragesettlement and to
settlements.” Id.

To the extent that Axenics thatargues the internal memorandum did not
constitute a statement made to the claim orcompromise during compro-

innegotiations, disagree. languagemise we The the memorandum demon-
strates that the amounts bylisted were under consideration the defendants

partas of a settlement to be to v.package Slatterysubmitted Axenics. Cf.
(2000)447,Realty, (findingNorwood 145 N.H. 450 that statement was not

compromise disputedoffer to claim but was admission of contractual
The trial court itselfobligations). “sug-observed that the memorandum

an ‘offer’to settle thegests case.”
memorandum,We have not had occasion to address anwhether internal

an offer toevincing compromise, which has not been disclosed to the
However,opposing party, protectedis under Rule 408. “[t]he [federal]

circuits that have addressed this issue have that internal memo­agreed
randa, side,although not communicated to the areopposing encompassed
within” the similar Federal Rule of Evidence 408. Xcoal &Energy

(W.D. 2009)Resources, Smith, 453, 454LP v. F. Supp. (discussing635 2d Va.
Circuits).Third, Fifth, Seventh, Eighth,cases from the and Eleventh

Materials, 516,Conversely, in Blue Atlantic v. Falcon 760 F. Supp.Circle
(D. (4th 1992)1991), grounds,522 Md. on other 960 F.2d 145 Cir.aff'd

(unpublished the District for the District ofopinion), United States Court
Maryland ruled that Federal Rule of Evidence 408 “does not toapply
internal memoranda unless communicated to the other side in an attempt
at settlement.”

joinWe now the federal circuits in that theconcluding policy
objectives weighof Rule 408 in favor of exclusion of internal memoranda
prepared purpose compromise negotiations. spiritfor the of “The of the
Rule, inrecognized by commentaryas several circuits and as set forth the

Rule, supports product,to the the exclusion of certain work internal
memos, and materials for the of concili-specifically purposeother created
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ation, party.” Energyeven if not communicated to the other Xcoal &
omitted).Resources, LP, (quotation Accordingly,635 F. 2d at 454 weSupp.

admittinghold that the trial court erred in the internal memorandum
the defendants’ contributions to a settlement withoutlining possible

inAxenics. Since we have found the internal memorandum was admitted
error, that trial in inrelying uponwe further find the court erred it
assessing damages.

V.CPA Claim

Finally, Axenics the trial court’s conclusion that defen-challenges the
dants did not findings rulingsviolate the CPA. “The trial court’s of fact and
of law will be lackupheld they evidentiary supportunless or constitute

omitted).clear error of law.” 162 N.H. at 129George, (quotation
arguesAxenics that the trial court’s thatfinding the defendants’ conduct

did not violate the wasCPA erroneous “as a matter of law because the court
adequatedid not make findings” “merely jumped unsupportedand to an

conclusion.”Axenics maintains that it performTurner instructed to extra
work, which necessary time,was to complete facilitythe on and “then
secretly Axenics’ legitimate paid.” Specifically,subvert[ed] efforts to be
Axenics asserts that Turner assured Axenics that it would Axenics’support

paymentclaims for from Stryker for the extra work andperformed “then
presented Strykerrebuttal to without disclosing[a] to Axenics the exis-
tence of the rebuttal or that Turner had it togiven Stryker.” According to
Axenics, these actions unfair deceptiveconstituted or acts under the CPA.
Axenics also thatargues “[g]iven sophistication[the businessdefendants’]
and the length subvert,and breadth of the steps delay,each took to and

claims,deny Axenics’ onlythe reasonable thatconclusion is their [conduct]
[CPA],”constitutes a willful or knowing violation of the toentitling Axenics

exemplary damages. We note that the do not thatparties dispute appealon
.RSA chapter applies.358-A

(2009)RSA 358-A:2 that anystates shall be unlawful for“[i]t
person anyto use unfair method of or unfaircompetition any deceptiveor
act or inpractice the conduct of or commerceany trade within this state.”

previously that,We have recognized although provision broadlythis is
worded, not all inconduct the course of trade or commerce falls within its

claim,Id. “An not ascope. ordinary example,breach of contract for is
omitted).violation of In(quotation determiningthe CPA.” Id. which

CPA,bycommercial actions not the wespecifically delineated are covered
test,employed “rascality” rascalityhave the test. Id. Under the “the

objectionable that raise anrascalityconduct must attain a level of would
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eyebrow of someone inured to roughthe and tumble of the world of
Nadeau, (2007)615,commerce.” Becksted v. 155 N.H. 619 (quotation

omitted).

Here, the trial court found that inTurner’s conduct toattempting
byrebut certain claims Axenics for payment for the extra work it

performed have“may unjustifiedbeen or inaccurate onbased its own
coordinate,failure to but Stryker’sneither Turner’s nor behavior rose to

the level of rascality required under the” CPA. Although the court noted
allegationAxenics’ that requested“Turner never additional funds from

Axenics,forStryker” performedthe extra work itby ultimately found that
was “not the case.”The merelycourt found that “Turner requested back-up
from supportAxenics its claims for payment] provided Stryker[to and with

Indeed,a rebuttal to ofsome Axenics’ claims.” the court found that Turner
provided documentation to Stryker concerning Axenics’ claims for pay­
ment, “stating that many of Axenics’ claims had merit.” The trial court
further that:found

Although Turner’s own documents that it thatsuggest knew
value,Axenics’ claim jobhad Axenics did a ofpoor documenting

why Moreover,its claims exceeded the amount bid. both the
documents introduced at trial publicand the record of the
litigation a level of brinkmanship bargain-established] and hard

sides,ing, by commendable,hardlyboth which is but far from
uncommon.

These findings supportare sufficient to the trial court’s ultimate conclusion
conduct,parties’“that the in the ‘roughcontext of the and tumble’

business,construction did not violate the CPA.”
Moreover, the record supports the trial court’s that Turnerfindings

made to organizeefforts collect and documents to some ofback-up support
Axenics’ claims for payment, supported validityand that Turner the of

addition,some ofAxenics’ claims for In trialpayment. testimony indicated
that “there was no secret” that Turner was to thegoing back-up.review
Although Turner did not inform Axenics that it was apreparing rebuttal to
some ofAxenics’ claims because it it an obligation Strykerbelieved “had to

them,”to review the and itbackup present typeto this conduct is not of the
(2004)Moran,proscribed by 450,the v. 151CPA. State N.H. 453-54Cf.

(defendant byviolated CPA to into contractinducing homeowners enter
work,with him to install siding performwhen he did not intend to and he

made inmisrepresentations performingto homeowners effort to avoid
work or refunding deposit).

litigationAxenics further contends that certain of the defendants’
“unfair”strategies they “designedviolated the CPAbecause were and were
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claim and thedelay adjudication litigationto further the of Axenics’ make
unfairAssuming, deciding, litigationwithout thatprohibitively expensive.”

CPA,tactics fall within the of the Axenics has failed to demonstratescope
egregiousthat tactics in this case were so as tolitigationthe defendants’

satisfy rascality Accordingly,the test. we conclude that the trial court did
not in that not act “in a that would raisefinding wayerr the defendants did
an of inured to the and tumble of the world ofeyebrow roughsomeone

omitted).Boles,commerce.” 141 N.H. at 391 (quotation

part; part;in reversed inAffirmed
andpart;vacated in remanded.

Dalianis, C.J., HICKS, LYNN, JJ.,and CONBOYand concurred.
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