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(JohnBisson, P.C.,Cronin & of Manchester G. Cronin and Daniel D.
Muller, brief,on orally),Jr. the and Mr. Cronin for petitioners.the

Chiesa, Manchester,Peter R. of for in Brespondent, joinedthe ofpart
the intervenor’s brief.

Sheehan, (.AnnaGreen, P.A.,Bass BarbaraPhinney, & of Manchester
brief, orally),Hantz and Susan A. Manchester on the and Ms. Hantz for

the intervenor.

Lynn, others,petitioners,J. The Bartlett and an order ofStephen appeal
J.)(Abramson, ofSuperior vacating Citythe Court a decision of the

(ZBA),Zoning Adjustment grantedManchester Board of which the
intervenor, (Brookside),Brookside a variance.Congregational Church

ZBA’sAlthough petitionersthe asked the trial court to reverse the
decision, they the court’s order because it rules that Brookside’sappeal

permitted accessoryand similar uses of its are asproposed propertyuse
(ordinance) matter ofuses under the Manchester Ordinance as aZoning

ofasking grantBrookside us to reinstate the ZBA’sright. cross-appeals,
court and remand withsuperiorthe variance. We vacate the order of the

remand to ZBA for further consistent withproceedingsinstructions to the
opinion.this



I

followingThe facts are drawn from trial court’s the recordthe order and
ZBA superior propertybefore the and the court. Brookside’s is a 10.04-acre

in a inparcel zoningof land residential district the north end of
property sanctuary, chapel, cottage,Manchester. The contains a residence

house, lot,building, carriage space, parking green space.office and
Church,Formerly known as Franklin Street Brookside hasCongregational

churchoperated property operatesfacilities on its since 1958 and such
facilities as a tonon-conforming petitionersuse. The are abutters
Brookside’s property.

2010,In Brookside to of aApril applied City permitthe Manchester for
“work-based,to allow a aself-help organization” occupy portionto of its

house. The ancarriage day Citynext administrative official of the of
Manchester Planning Community Development Departmentand denied
the thatapplication, stating proposed prohibited byBrookside’s use was
“Section(s) (J) R-1B,5.10 8 Social service District oforganization, the

omitted.)Zoning CityOrdinance of the of Manchester.” The(Emphasis
“[fjurtherdenial letter informed Brookside that proceedings contemplated

pertaining application pursuantto this must be to NH Revised Statutes
other statutory provisions ZoningAnnotated 674:33or relative to Boards of

Adjustment, as may appropriate.”be
In Brookside to the ZBA for a toresponse, applied variance allowGranite

work-based,aPathways, non-profit corporation, operate self-helpto a
organization for adults with mental carriageillness inside Brookside’s

According application, organizationhouse.1 to the variance the would be the
in Hampshirefirst of its kind New and would members “findhelp support

education, wellness,in achieving goals employment, housing,their for and
inpersonal Membership organization partfulfillment.” the would not be of

clinical orany program,mandated treatment but rather would be volun-
tary. application organizationBrookside’s stated that the “wouldbe similar
to church manyother activities that have benefitted and thepeople
neighborhood years,”for 50 and would “the essence of what therepresent

court,church is.” Like the trial to asorganizationwe refer the the Granite
Pathways Clubhouse.

Two weeks later the ZBA held a on Brookside’spublic hearing applica-
Representatives Pathwaystion. of Brookside and Granite attended the

Brockett, trustees,hearing, and Dawn co-chair of board of toldBrookside’s

1Although the have not a of Brookside’s becausepermitparties supplied copy application,
denyingits letter its refer to aboth variance and theapplication permit application

organization,” organizationwe assume that the referenced in the two“work-based, self-help
ofis the same and that Brookside a variance because of the denial itsapplications requested

permit application.
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the ZBA that the variance “application supportingand documents con-
all necessaryof the information.” a single parishionertained] After spoke

in variance,favor of granting Brookside the several members of the
community expressed opposition.reservations and Counsel for petitioner
Bartlett voiced concern that thegranting safety,variance would raise

issues,security, and transportation arguedand further that Brookside had
neither demonstrated unnecessary hardship nor that thegranting variance
would not diminish surrounding property values. The ZBA then tabled
Brookside’s andapplication scheduled a second public hearing to be held
the month.following

Brookside,At the publicsecond hearing, represented counsel,now by
that,informed the ZBA in toresponse concerns atexpressed a recent

neighborhood itmeeting, would be willing stipulateto to followingthe
variance conditions:

1. No staff,more than 35 occupants, which includes anyon site at
one time.

2. Occupants to utilize church lotparking for their cars. No
(Someon-street parking. vehicles;will have motor some will use

public transportation.)
3. Hours of operation: Monday-Friday-9:00 PM;AM to 4:30
Holidays; Occasional evenings weekends;and No later than 9:00
PM on any evening which ais church policy.
4. Variance terminates if Pathways assignsGranite or subleases

(Thereits occupancy rights or changes its mission. were concerns
house.)that it would meld into halfwaya

5. PathwaysGranite will undertake certain screening potentialof
club members with the intent that club members cannot include
convicted pedophiles.

6. PathwaysGranite will cause members under influence of
illegalalcohol or todrugs be removed from the property.

7.Variance terminates when no longer by Pathwaysused Granite
for its present purposes as in zoningdescribed the orapplication

31, 2015,December whichever occurs first.

At the conclusion of the ZBAhearing, grantedthe Brookside its
requested subjectvariance to the above conditions. The written notice of

(1)decision states that Brookside met its inproof showingburden of that:
(2)interest;the variance contrarywould not be to the public the variance
(3)ordinance;would not contrarybe to the of thespirit zoning by granting

(4)done;the justicevariance substantial would be by granting the variance
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(5)diminished;values would not be and literalsurrounding property
inof of the ordinance would result an unnec-provisionsenforcement the

essary hardship.
ZBA and held a thirdgranted timely rehearingAfter the motions for

matter,on the it Brookside the variance withpublic hearing again granted
petitioners again rehearing, arguing,the same conditions. The moved for

set forthamong things,other that Brookside had not satisfied the criteria
674:33,1(b) 2012),in (Supp.RSA and

a of ZBA[t]hroughout hearing, supporting spokethe member the
in favor of the variance based on the belief that the useproposed

byan church use. is not theaccessory supportedwas The belief
use,accessoryfacts or law. If the use were an no variancethe

that arequired. disputewould be Since did not[Brookside]
ZBA of its torequired, jurisdictionvariance was the acted outside

thanaccessorythe extent it considered the use issue rather
of variance criteria.satisfaction[Brookside’s]

674:33,1(b), tozoning adjustment powerUnder a board of has theRSA
(1) contrary publica if: will not to thegrant variance variance be“[t]he

(2) (3)interest”; observed”;of the ordinance isspirit “[substantial“[t]he
(4)done”;is of are notjustice surrounding propertiesvalues“[t]he

(5)diminished”; provisionsand enforcement of the of the ordi­“[l]iteral
in unnecessary hardship.”nance would result The statute contains two

674:33, 1(b)(5)(A), (B);unnecessaryof See RSAhardship.definitions
(2011).Hotel, 508, 512-13Parade 162N.H.Harborside Assocs. v. Residence

Under the first definition:

that, to conditions“[U]nnecessary hardship” owing specialmeans
inpropertiesof that it from other theproperty distinguishthe

area:

(i) relationshipNo fair and substantial exists between
general public provisionthe of the ordinancepurposes

of that to thespecific application provisionand the
andproperty;

(ii) is a reasonable one.proposedThe use

1(b)(5)(A).674:33, satisfyIf fails to this firstapplicantRSA the variance
definition, maydefinition Under the second definition:apply.the second

if,if, onlywill be deemed to exist andunnecessary hardship[A]n
that it fromproperty distinguishto conditions of theowing special

area, reasonablyin the the cannot beproperties propertyother
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ordinance,used in strict conformance with the aand variance is
therefore necessary to enable a reasonable use of it.

1(b)(5)(B).674:33,RSA
After the ZBA denied petitioners’the motion for rehearing, they

court,appealed superiorto the which vacated the ZBA’sdecision. Focusing
on unnecessary thehardship, court ruled that the ZBA had unlawfully
found that literal enforcement of the of theprovisions ordinance would
cause Brookside unnecessary hardship. Notwithstanding this ruling, how-
ever, the court found that the PathwaysGranite Clubhouse and similar uses
of Brookside’s property are lawful accessory uses under the ordinance and

Thus,the accessory use doctrine. the court vacated the ZBA’s decision
granting Brookside a variance because it found that Brookside did not need
a variance. appealThis and cross-appeal followed.

On appeal, petitionersthe contend that the courtsuperior subjectlacked
jurisdictionmatter to consider whether the PathwaysGranite Clubhouse

and other similar uses of Brookside’s property permittedare as accessory
uses under the petitionersordinance. The assert that Brookside failed to
appeal the denial of its permit application, apply variance,elected to for a
and relydid not on the accessory use doctrine before the ZBA. More
broadly, the petitioners argue that the statutory scheme governing judicial
review of ZBA decisions contemplates that the superior court onlyaddress
issues first considered and bydecided the ZBA.

In Brookside,its cross-appeal, joined by respondent,the the City of
Manchester, that,argues even if acceptwe the petitioners’ argument
regarding use,accessory we affirmshould the ZBA’s decision agranting
variance because there is sufficient evidence in the supportrecord to it.

II

Judicial review in zoning cases is limited. Brandt Dev.Co. v. Cityof N.H.
Somersworth, 553, (2011).162 N.H. 555 upholdWe will the trial court’sof

decision unless it is unsupported theby legallyevidence or erroneous. Id.
For its part, the trial court must treat all factual of the ZBAfindings as
prima reasonable,lawful and mayand not set aside or vacate thefacie

decision,ZBA’s law,except for errors of unless it is persuaded by the
it,of probabilities,balance on the evidence before that the decision is

(2008).unreasonable. RSA 677:6

We first address the petitioners’ argument superiorthat the court
jurisdictionlacked to consider the accessory Subjectuse issue. matter
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jurisdiction to the court’s or constitutional tostatutory powerrefers
(2011)Ortiz, 585,v.adjudicate (quotationthe case. State 162 N.H. 589

omitted).2

jurisdiction677 vests the court with to hearchapter superiorRSA
court,ZBA To in aappeals jurisdiction superiorof decisions. establish the

(1) ZBArehearing thirtymust both: file a motion for with the withinparty
(2)2012), (2008);decision, thedays (Supp. appealof its see RSA 677:2 :3 and

ZBA’s to the court of its denial of the motion forthirty daysdecision within
2012). complysee 677:4 Failure to with eitherrehearing, (Supp.RSA

requirement superior subject jurisdictiondivests the court of matter over
the Cardinal Dev. v. Town Bd.appeal. Corp. ZoningSee Winchester ofof

(2008)710, 677:3);Adjustment, (construing157 N.H. 712 RSA Radziewicz
(2009) 677:4).Hudson, 313, (construingv. Town 159 N.H. 316 RSAof

Moreover, in rehearing]“no not set forth motion for shall beground [the
on,urged, any byrelied or consideration a court unless the court forgiven

good appellant specify grounds.”cause shown shall allow the to additional
added).677:3, I (emphasis statutory uponRSA The scheme “is based the

that the local have first toprinciple opportunity pass uponboard should the
any mayerrors in its decisions so that the court have the benefit ofalleged

Plainfield,in v. Townjudgment hearing appeal.”the board’s the Atwater of
omitted).(2010)503, (quotation160 N.H. 511-12

this we hold that the trial court hadAgainst statutory backdrop,
subject jurisdiction Pathwaysmatter to consider whether the Granite

and similar of Brookside’s are asproperty permittedClubhouse other uses
a of Inright accessory provisionmatter of under the use the ordinance.

variancedeciding applicationwhether Brookside’s variance satisfied the
of trial court thatunnecessary hardship, correctlycriterion the determined

thepermissible propertyit had to consider the uses of Brookside’s under
ordinance, including accessory provision.the use See MANCHESTER ZON­

Ordinance, use of as use(defining accessory propertyING art. 3 “[a]
on lot as use of the to whichprincipal propertywhich exists the same the

related, thecustomarilyit and which is incidental and subordinate tois

2 (2011):144,explained Rye,As we in v. Town 162 N.H. 149Gordon of

Subject jurisdiction jurisdiction typethematter is over the nature of the case and
sought; personsto which a court can rule on the conduct of orof relief the extent

words, authority adjudicatethings. thethe status of In other it is a tribunal’s to
type controversy powerof involved in the action. A court lacks to hear or determine

mayconcerning subject jurisdiction. partywhich it has no Aa case matters over
jurisdiction any during proceeding, includingchallenge subject thematter at time

jurisdiction.may subjectappeal, not matteron and waive

omitted.)(Quotation
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use”). that,principal agreeWe with the trial court without in thisengaging
analysis, it could not determine provi-whether literal enforcement of the
sions of the ordinance in unnecessarywould result an forhardship

674:33,1(b)(5).Thus,Brookside. See RSA the trial court had subject matter
jurisdiction to consider the inaccessory reviewingissue of use the ZBA’s
decision to grant Brookside a variance.

disagreeWe with the premise petitioners’ argumentof the that the trial
court jurisdictionlacked to consider the accessory use issue because
Brookside failed to the ofappeal permit application.denial its The last
sentence of the letter denying applicationBrookside’s states thatmerely
any proceedings contemplated“[further to thispertaining application
must be pursuant 674:33,”to NH Revised Statutes Annotated without
specifying Thereafter,a ofsubsection the statute. soughtBrookside a

1(b).674:33, circumstance,variance under RSA In this givenand the
interconnectedness between the permittedissues of use and hardship, we
are not persuaded that Brookside needed to file a separate appeal pursuant

1(a) (2008).3674:33,to RSA

Next, reject that,we the petitioners’ argument by applying for a
variance, “Brookside effectively anywaived claim that proposedits use was
permitted under the accessory use doctrine from the outset of the ZBA

1(b)proceedings.” 674:33,We have found innothing RSA or our common
law that compels this conclusion. In the contraryabsence of legislative
intent, we thatconclude contained in every variance isapplication the
threshold question whether the applicant’s proposed use of property

because,requires a variance above,for the reasons discussed the ZBA will
invariably consider inthis issue deciding unnecessarywhether hardship
exists. Given the complexity of zoning regulation, obligationthe of munici­
palities “to provide assistance to all their seeking approvalcitizens under

ordinances,”zoning Concord, 312,CityRichmond Co. v. 149 N.H. 314of
(2003) omitted),(quotation and importancethe of the constitutional toright
enjoy property, see Simplex Technologiesv. Town Newington, 145 N.H.of
727, (2001),731 we cannot accept that the mere of a variancefiling
application ZBAlimits the or superior court’s consideration of whether the
applicant's use ofproposed property requires a variance in the place.first

(XYZ (1st 2003)In Keeper 16,re Records Corp.), 348 F.3d 23 Cir.Cf. of
(“Claims of waiver inimplied light logicmust be evaluated of ofprinciples

fairness.”).and

3 1(a) zoning adjustmentRSA authorizes boards of to hear and decide of674:33, appeals
enforcing zoningdecisions of administrative officials ordinances.
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is the reliance on TownSimilarly misplaced petitioners’ of Windham
(1986), its129 N.H. 24 for the that Brookside waivedAlfond, propositionv.

it toaccessory pleadto from the use doctrine because failedright benefit
the ZBA. is In we held thatinapposite.the doctrine before AlfondAlfond

a in a nuisance suit has burden to the doctrineprivate pleaddefendant the
to a that theproduce permit primaand evidence sufficient inferencefacie

29;accessory Alfond,is an one. 129N.H. at see also Treismandisputed use
(1985) (“We372,Kamen, thatv. 126 N.H. 377 therefore hold when the

ordinance,judged zoningof a defendant’s conduct is to be under alegality
who claims the the use doctrine has theaccessorythe benefit ofdefendant

added)).it his did not hold thatby pleading’’ (emphasisburden to raise We
alternatively accessorya must the use doctrine. Toapplicant pleadvariance

that ofpetitioners argue pleading requirementthe extent the the Alfond
case, Treisman,in we In which we reliedapply present disagree.must the

fairness, convenience,in that ofupon Alfond, explainedwe considerations
a in a suit to reliancepolicy require private pleadand defendant nuisance

conclude,Treisman,on doctrine. 126N.H. at 377.Weaccessorythe use See
however, not of animpositionthat these considerations do warrant the

ZBArequirementaffirmative in the variance context where thepleading
uses of a allowed before it can decidepropertymust consider what are

unnecessary hardshipwhether exists.4

Ill

rejection jurisdictional argumentof does not end ourpetitioners’Our the
correctlymust whether the trial court ruledanalysis. We still determine

Pathwaysthat the and other similar uses of Brookside’sGranite Clubhouse
accessoryare lawful uses.property

trial a factual record toconclude that the court lacked sufficientWe
issue, that it remanded the caseaccessorydecide the use and should have

(2008)in 677:11to the ZBA to consider the issue the first instance. See RSA
(when ZBA trial court remand to the ZBA or localvacating maydecision

v. Townlegislative body proceedings); Zoningfor further Kalil of Dummer
(2007)(trial307, 311 to theAdjustment, mayBd. 155N.H. court remandof

clarification). ZBAZBA for there were isolated references before theWhile
allowed,reasonablythe uses of Brookside’s that are theregarding property
exclusivelyand to the ZBA focused almostargumentsevidence submitted

674:33,criteria of RSAon whether Brookside had satisfied the variance

4 —objection theypetitioners’ that lacked noticethat the otherWe note the record refutes
petitioners’might apply accessory motion forthe use doctrine. Thethat the trial court
court,decision, superior subsequentrehearing petition appeal andof the of to theZBA’s

accessoryrequests rulings use.findings of fact and of law all reference the issue offor
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1(b), not Pathwayswhether the Granite Clubhouse and other similar uses
of propertythe are lawful accessory uses under the ordinance.

we have held thatAlthough particularwhether a use is an accessory
law,question Freedom,use is a of see RealtyESC Trust v. Town 146N.H.of

271, (2001),273 resolution of inquiry requires sufficientlythe still a
developed factual record. SeeAlfond, 129N.H. at 30 on claim of(prevailing
accessory “requiresuse evidence of customarysubstantial association of

uses,the principal and subordinate whereas evidence of the peculiar
character of the inproperty question issue”);does not address this 15 P.

Hampshire PlanningLoughlin, Practice,New Land Use and
(4th9.03, 2010) (“Whether§ZONING at 174 ed. particulara use is an

fact”).accessory use is generally questiona of both law and Accordingly,
remand appropriateis because the ZBA is the forumproper for the
development of such a record. See Chester Rod and v.Gun Club Town of
Chester, (2005) (“When577,152 N.H. 583 areviewing decision of a zoning
board of adjustment, the superior court acts as an appellate body, not as a

finder”).fact course, in demonstrates,Of cases where the record aas
law,matter of that the variance applicant’s proposed use is a lawful

use,accessory remand is unnecessary and the trial court may decide the
issue in the first instance. USA, 93,Lawrence v.Philip Morris 164N.H.Cf.

(2012) (no101 need to remand if reasonable fact finder would necessarily
conclusion).reach certain But that is not the situation here.

remand,On the ZBA should thoroughly issue,explore accessorythe use
allgiving interested parties, including City’s Planningthe and Community

Development Department, an opportunity to present evidence and argu-
ments as to whether the PathwaysGranite Clubhouse is a lawful accessory
use of and, not,Brookside’s property if whether Brookside should receive
a variance.

IV

The foregoing discussion also disposes of Brookside’s cross-appeal. Given
that, remand,on the ZBA must determine whether the PathwaysGranite
Clubhouse is a lawful accessory use of Brookside’s property under the
ordinance, rejectwe Brookside’s claim that sufficient evidence in the record
establishes its entitlement to a variance.

Vacated and remanded.

C.J.,Dalianis, HICKS, BASSETT,JJ.,and CONBOYand concurred.


