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order, countyin for atto action the court thesuperiorenter his
court,action in said andprosecutethe next return and to hisday,

theduepay pendingto all rent then due or which shall become
action, may againstand be awardeddamagesand the costs which
him.

(2007). tojurisdictionthe division lacksRSA 540:17 Because district
title,to we the that a defendantadjudicate reject propositionissues related

can achallenge plaintiffsthe district divisionpossessoryin a action before
bythanunderlyingof “record title” a foreclosure deed otherchain

with of 540:17.complying requirementsthe RSA
in anmatter, allowingfinal that a defendantarguesAs a the defendant

nottitle wouldallegedaction raise issues to defectseviction to related
of issues wouldlitigationdivision. titleoverly burden the district Whether

division, however, to our determination.the district is irrelevantburden
titlejurisdictionhas to hearThe is whether the district divisionquestion

issues.
itsplaintiffon the we conclude that the satisfied burdenforegoing,Based

bysale”mortgagethat it a at a foreclosureproving “purchaserof was
Thus, hold that thea of its foreclosure deed. wesubmitting copycertified

motiondenyingtrial court did not in the defendant’s to dismiss.err

Affirmed.
LynnHICKS, BASSETT, JJ.,DALIANIS, C.J., and and concurred.
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Primmer, Cramer, (DoreenPC,& ofPiper, Eggleston F.Manchester
Connor on orally),the brief and petitioner.for the

LLP, (EdwinMahoney, Landers,Morrison of Manchester F Jr. and
K. Delaney brief,Caroline on the and Ms. Delaney orally), for the

respondent.

Lynn, J. respondent,The Philadelphia Indemnity CompanyInsurance
(Philadelphia), J.)anappeals (Smukler,order of CourtSuperiorthe finding
that petitioner,the Great (GAD),American Inc. is anDining, additional
insured under a policy by Philadelphia.issued We affirm.

(DWCommons,The trial court found following Raythe facts. LLCDW
Ray) (WebsterCenter,owned and a buildingleased to PlaceWebster Inc.
Place). Prior to renting building,the DW Ray required Webster Place to
obtain an insurance policy listing Ray anDW as additional insured. In

2008,March Webster Place obtained from a commercialPhiladelphia
general liability apolicy provisionthat as anlistingcontained additional

“[a]nyinsured orperson organization with torespect liability arisingtheir
out of ownership,the premisesmaintenance or use of that of leasedpart the
or to .rented ...”[Webster Place]

2008,In October Dr. James fellWyly through building’sKenneth the
porch railing Rayand suffered serious Dr.injuries. Wyly sued DW and

damages.Webster Place for After Court aSuperiorthe issued declaration
Raythat anDW was additional insured under Place’s withpolicyWebster

andPhiladelphia, Ray WylyWebster Place settled with Dr. and suedDW
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constructed,negligentlythat GADtheoryGAD for contribution on the
installed, A found that GADwas 45%porch railing. juryand maintained the
at Wyly’s injuries.fault for Dr.

action, trialpresent declaratory judgment askingthen the theGAD filed
Place’s policyto find it is an additional insured under Webstercourt that

and, such, costsPhiladelphia,with as entitled to reimbursement for defense
it,contribution, againstjudgmentincurred in the action for the rendered

(2010)forattorney’s pursuant bringingcosts and to RSA 491:22-band fees
against coverage.to determinePhiladelphiathe action

an atrial determined that is additional insured underThe court GAD
of Premises”“Managers,of Landlords or Lessorsprovision policythe titled

organization”“any personthe to or whoseprovision appliesbecause
theownership,out of maintenance or use” of leasedliability “aris[es]
defendinga ofpremises. Philadelphia dutyThe court found that owed GAD

sufficiently allegedDr. thatWyly’spleadingsthe contribution case because
GAD,indemnifyto toPhiladelphia’s dutyGAD in maintenance. Asengaged

theorythat which theuponcourt concluded “the trial evidence and thethe
actually liabilitythat GAD’s arose from itsjudgment was entered establish

anHavingthe determined that GADispremises.”‘maintenance’of lease[d]
anddutyand that owed it a both to defendPhiladelphiaadditional insured

indemnify,to GAD for defense costs andthe court awarded reimbursement
attorney’sin as well as feesjudgmentthe rendered the contribution action

costs. This followed.appealand

(2010),declaratoryan RSA 491:22-ajudgmentIn action for under
Mooneyof M.establishing coverage.insurer the burden of lackthe bears

(1992).463,Co., “TheFidelity Guaranty 186 N.H. 466v. U.S. &Corp.
carryan ... is to out thepolicyof insurancegoal interpretingfundamental

Co.,Ins. 156contractingof the Bates v. Phenix Mut. Fireparties.”intent
(2008) omitted).719, ananalysis begins722 Our with(quotationN.H.

v.language. Pro Con Constr. Acadiapolicyexamination of the insurance
(2002).470,Co., ordinary147 look the andplainN.H. 472 We toIns.

context,in Ins. v.of Concord Gen. Mut. Co.meaning policy’sthe words
Mitchell, 229, 231(1994), the policywe the terms of138N.H. “and construe

onin the of based moreperson positionas a the insuredwould reasonable
v. Ins.Libertyof a Mut.reading policy Deyettethan a casual the as whole.”

omitted).(1997)560, objectiveanCo., (quotation561 This is142 N.H.
Malpractice UnderwritingN.H. JointHosp.Concord v. Medicalstandard.

680, (1993).Assoc., interpreta­“If more than one reasonable137 683N.H.
coverage, containspolicyan thepossible, interpretation providestion is and

v.against Brickleythe insurer.”ambiguityan and will be construed
omitted).(2010)Co., 625, (quotation160 N.H. 627N. Ins.Progressive
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interpretation contract,The of an policy, anyinsurance like an issue ofis
law the 170, 172for court to decide. Allstate v. 144Armstrong,Ins. Co. N.H.
(1999). We questionsreview of law de novo. In the Matter Taberof

(2010).McCarthy McCarthy, 112,& 160 N.H. 115
(1)appeal,On Philadelphia that:argues GAD was not an additional

landlord,insured was manager,because it not a or lessor of the premises;
(2) did not outliabilityGAD’s arise of orownership,“the maintenance use”

(3)of premises Place;the toleased Webster and GAD a tostrangerwas the
therefore,andpolicy ambiguities, need not be construed in its favor.

policy here, 2f,The atlanguage issue Provision the ofportionis the
additional that provides:insured endorsement

2. Each of followingthe is also an insured:

—f. Managers, Landlords, or ofLessors Premises
Any orperson organization with respect to liabilitytheir
arising out of the ownership, maintenance or use of that
part premisesof the you subjectleased or rented to to
the following additional exclusions:

This insurance does not apply to

(1) Any “occurrence” which placetakes after
you cease to a premises.be tenant in that
(2) alterations,Structural new construction or

operationsdemolition performed by or be-on
personhalf of that or organization.

trialThe court found that Provision 2f covers just managers,more than
because,landlords and lessors notwithstanding heading,its the provision

broadly encompasses any person or organization respectwith to liabilityits
outarising of the ownership, maintenance or use of the The courtpremises.

2b,contrasted 2fProvision with Provision which defines as additional
,insureds and“managers . . . butsupervisors only respectwith to their

added.)yourduties as managers supervisors.”and (Emphasis The court
reasoned:

Importantly, the terms and“managers supervisors” are both
2b],included in inthe and theheading language Provision[of

aindicating clear intent to limit coverage only managersto and
supervisors. similarlyBecause notPhiladelphia did draft the

landlords,“managers, lessors” provision,and the broader lan-
ofguage provisionthe controls.
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applies broadly caption suggests,In that 2f more than itsruling Provision
683,137 at thatthe relied on N.H. which statesHospital,court Concord

. . and examine thepolicies“we the attached to . variousdisregard labels
themselves.”provisions

matter, that courtPhiladelphiaAs initial we with thedisagreean
case,that the court themisapplied Hospital: consistent with readConcord

whetherHospital,a whole. In Concord we addressed severalpolicy as
that themedical insurance covered certain occurrencesmalpractice policies

policies lapsed,to the two before thehospital daysinsured insurerreported
policies lapsed.for the did not file claims until after thehospitalbut which

made,”137 at 682. The were “claimsHosp., policiesConcord N.H. labeled
tort that ...coveragewhich described as for claims-“affordfing] [we]rewe

atduring period.” Id. 683.Wereported company policyto the insurance the
toprovisionslooked the “claims made” label to the variouspast policies’

were, made,”fact, in had totheywhether in “claims that claimsdetermine
thereported lapsed.have before policiesbeen

theysimply sayare not “claims made” becausepolicies][The
that containcategory policiesare. “Claims made” is a ofthey

no amount of label-provisions; provisions,certain without those
“claims or induce us to treatpoliciescan make these made”ling

notaverage intelligenceas such. of does knowlaypersonthem The
towhat “claims made” refers to and cannot be readexpected

companyinto The insurance mustprovisionscrucial the term.
ofspell provisions policy.out the a “claims made”

todisregard policiesthe labels attached the...Accordingly,we
provisions themselves.and examine the various

(citation omitted).Id.
in covered claimsthough policiesEven three the stated thatprovisions

force,inpoliciesto the were still a fourthhad have been first made while
to made whenthat claim shall be considered beprovision stated “[a] first

atclaim or Id.the first receives written notice of the occurrence'.'company
omitted). that,whole,as a we concluded(quotation Reading policies684 the

made,” forcoveragethe in fact offeredpoliciestitled “claimsalthough
long underlyingafter as as thepolicy expired,claims made the had

the still in Id. at 687.policywere while was effect.reportedoccurrences
as in Insuranceinsurance a whole HanoverSimilarly, policieswe read

394, (1979),Grondin, v. Accidentv. 119 397 and AtwoodCo. N.H. Hartford
Co., (1976), Philadelphiacases on whichIndemnity 116 N.H. 636 two&

Provision 2f ascaptionwe read the ofarguingrelies in that should
Atwood, the cover-policy providedIn we considered whethercontrolling.

provisionof theby inconspicuousat size and locationage looking the



619

extending coverage, confusingly headingsredundant in the policy, obscure
exclusion,of the the factphrasing part policyand that one of the contained

coverage,four indications of whereas the wasrelevant exclusion buried
Atwood,among thirteen others. 116 at alsoN.H. 637-39.We noted that the

tolanguage obligating indemnifythe insurer the insured in aappeared
numberingsentence one at ontwenty-ninehundred words. Id. 638. Based

factors,all these thatwe concluded the did not afford the fairpolicy insured
notice of the Co.,exclusion. Id. at In 119 at639. Hanover Insurance N.H.
397, whole,we also policyconsidered the as a andemphasizing its clear
unambiguous and and informativelanguage simple captions. We concluded
that a person readingreasonable athe as whole would notpolicy expect
coverage typefor the of accident at issue. Id.

Atwood,Concord Hospital, and Hanover Insurance Co. stand for the
that,proposition when anconstruing insurance we must read it apolicy, as

whole from the vantage point person. Co.,and of an ordinary Hanover Ins.
397; 682-83;119 N.H. at Hosp., Atwood,Concord 137 N.H. at at116 N.H.

637; Co.,see also 317, (1996);Maville v. Peerless Ins. 141 N.H. 319
(1993).v. America, 57, 59Raudonis Ins. NorthCo. 137N.H. disagreeWeof

with “that thePhiladelphia scope holdingof the in HospitalConcord
extends to only analyzingallowing disregardcourts to insurance policy
captions, theyterms or words if in portionsare direct conflictwith ofother

policy.”the
Mindful of these principles, reading whole,and the at issue wepolicy as a

address 2fwhether Provision itsapplies, caption suggests, “Manag-as to
ers, Landlords, or,or of broadly,Lessors Premises” more to “[a]ny person
or organization,” as instated its text.

Initially, we observe topolicy attempts preventthat the itself
endorsement,captions.over-reliance on The general liability which lists the

provisions’various captions, following summaryalso states: “The is a of the
Limits on coverages provided byInsurance and additional the endorse­

completement. For details on specificcoverages, policyconsult the contract
wording.”

Captions together provisionsmust be construed with the follow-
it,ing them. In addition the acaptions policyof are a of andpart

provisions.should be construed The willcaptionswith the detailed
not, themselves,of be to the intention of thetaken override

therein,parties by provisionsas shown the and clauses inserted
maybut read in such in determiningbe connection with clauses

partiesthe intention of the Nor be toparties. should the deemed
headingchosen words in a clause in the ifwrong policyhave

reasonablyanother can found angivesconstruction be which
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But antogether.the clauseheadingharmonious effect to and
itsmay byaambiguous policy explained caption.of beprovision

misleading,a orcaption,And the rule is that at least wherebetter
in themay provisions policycontrol over less liberalconfusing,

in a are andcaptions policy insuring provisionsWhile notitself.
everyas on ofnot to be drawn so to touch elementrequiredare

themisleadingnot or as topolicy, they repugnantthe should be
of in therequirements coverage policy.the

(revised7387,Appleman, §Law at13 Insurance and Practice 168-71
added).1976)ed. (emphasis

whole, 2fof a we find ProvisionConstruing language policythe the as
possible.”than reasonable isinterpretationbecause “more oneambiguous

(2012).241,Co., suchv. Ins. 163 244 OneMacLearn Commerce N.H.
landlords,only “managers,that 2f oris Provision covers notinterpretation

tolessors,” liabilityor with their“any person organization respectbut
premises,of use” of the becauseownership,out the maintenance orarising

does thein the insured endorsementprovisionno other of additional
act a limitation.caption as

PhiladelphiaForreplete limiting language. example,withpolicyThe is
coverage typesfor various ofpolicySection II of the to limitdrafted

with to the conduct“only respectAn insured individual is coveredinsureds.
owner”;the the members andof a of which or she soleis]business [he

“onlyare covered withjointof an insured or venturepartners partnership
business”; anof insured LLCto conduct of the membersrespect [the]the

business”;to of the LLC’s[the LLC’s]with the conduct“only respect
as . . themanagers”;with their .managers “only respect to duties

liabilitytoorganization “only respectan with theirstockholders of insured
stockholders”; “only to theirrespectas and the trustees withinsured’s

and areemployeesas The insured’s volunteer workersduties trustees.”
insured, oremployment...acts within the of theironly scopealso for“but

. . Theto the conduct of . business.”while duties relatedperforming
workers, areand members cov-partners,volunteeremployees,insured’s

in the course of oronly bodily injury employmentfor incurredered
the business.to the conduct of insured’sperforming duties related

limitations.also contains numerousThe additional insured endorsement
of individualsdescribing entities andprovisions typesEach of the theeight

aof and text.captionadditional insureds consistsdeemed

is anfollowingEach the also insured:2. of

— Your medicalDirectors and Administratorsa. Medical
theadministrators, acting withinonlybut whileanddirectors
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scope of and the ofduring course their duties as such. Such duties
not furnishingdo include the or failure professionalto furnish

anyservices of physician psychiatristor in the treatment of a
patient.

—Managers Supervisorsb. and If you organizationare an other
venture,than a orpartnership joint your managers supervi-and

insureds, onlysors are also but respectwith to their as yourduties
managers and supervisors.

—c. Broadened Named AnyInsured organization and subsid-
iary youthereof which actively manage____However,control and
coverage apply anydoes not to ororganization subsidiary not

Insured,named in the Declarations as Named if they are also
insured under another policy,similar forbut its termination or the
exhaustion of its limits of insurance.

Fundingd. —AnySource orperson organization with respect to
liabilitytheir arising out of:

(1) Their financial you;control of or

(2) own,Premises they maintain or youcontrol while
orlease occupy premises.these

This insurance alterations,does not toapply structural new
construction and demolition operations performed forby or that
person organization.or

Homee. Care Providers —At the first Named option,Insured’s
any person or organization under your supervisiondirect and
control providing youwhile for private respitehome or foster
home care for the developmentally disabled.

Managers, Landlords,f. or Lessors of —Any personPremises
or organization with torespect their liability arising out of the

maintenance or ofownership, use that of thepart premises leased
subjector to yourented to the following additional exclusions:

This insurance notdoes toapply

(1) Any place“occurrence” which youtakes after cease
ato tenant inbe that premises.
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(2) alterations, or demoli-new constructionStructural
personthatby or on behalf ofoperations performedtion

organization.or

—Equipment Automatic Status Whenof Leasedg. Lessor
—Agreement orRequired Any personin With YouLease

you and suchyoufrom lease whenorganization equipmentwhom
orin in a contractorganization agreed writinghaveperson or

as anorganizationthat or is to be addedagreement personsuch
isorganizationSuch oryour policy. personadditional insured on

“bodily injury”,only liabilityto forrespectan insured with
caused,injury”damage” “personal advertisingor and“property

maintenance, use ofpart, by your operationin or in orwhole
.personsuch orequipment you by organization...leased to

— Any politicalof Permits state or subdivisionh. Grantors
tosubjectinpermit your premisesa connection withgranting you

....following provisionthe additional

2e,2a, 2b, and 2h2f, 2g,of Provisions arecaptionsProvision theUnlike
exceptionin ofrepeated provisions’or echoed the text. With theeither

in2f, set forth the text ratherprovision’sProvision each limitations are
expansive caption “Fundingitsexample, despitethan the Forcaption.

Source,” to out of the financialcoverage liability arising2d limitsProvision
maintenance, or control of theof insured or of ownership,control the the

2a extends to medicalpremises. Similarly, coverageProvisionleased
administrators, but, actingthe whilespecifies, “onlyas textdirectors and

as such” andthe of the course of their dutiesscope duringwithin and
Provision 2btypesto restrictions the of duties covered.subject further on

toonly respectwithspecifies managersthat and are coveredsupervisors
2c, NamedThe text Provision titled “Broadenedduties as such. oftheir

Insured,” types organizationsforth the of coveredby settinglimits its reach
2h,2e, 2g,of and whichby Similarly, the text Provisionsprovision.the

ofgrantorsof leased andproviders, equipment,to home care lessorsapply
captions.permits, significantly provisions’narrow the

Co.,Atwood, and Hanover InsuranceConcord Hospital,Consistent with
policy provisionshow the“consider[ing]must Provision 2finterpretwe

Newprovision’s meaning.”in to aorder better understandinteract
Appleman (Dec.5.03[1], 2010);§ at 5-31INS. L. Libr. Ed.ON Phaneufcf.

(2012)Co., 727, 734 (applying163N.H.PumpHome v.Little GiantFuneral
by company they keep”).that words are known theprinciple“the basic

endorsement, partiesthethe insuredand additionalThroughout policythe
2flimitations itself containscoverage.on Provisionnumerousinserted
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in coverageseveral limitations its text: it limits to out of theliability arising
maintenance, use the and further excludesownership, premisesor of leased

oftypes operations.some occurrences and None of these limitations
landlords, or tomanagers, partiesreferences lessors. The the werepolicy

able, to,clearly but include in the of 2fopted not text Provision reference
did, 2a, 2b,they example,to the as for in 2e. didcaption Provisions and Nor

they 2f managers, landlords,limit Provision to the duties as orundertaken
lessors as in 2b.they did Provision

reject Philadelphia’s argument readingWe that Provision 2f as
toextending coverage “any person organization,” onlyor rather than

landlords, lessors,”“managers, or “would lead to the result ofabsurd
improperly extending additional insured status to con­any independent
struction or maintenance contractor with no in ownershipinvolvement the
or management of the “Anproperty.” companyinsurance remains free to
limit its liability through clear unambiguous policy language.”and Weeksv.

Co., 641, (1996)St. Paul Fire & Ins. (quotationMarine 140 N.H. 643
omitted). But having extended tocoverage “liability arising out of the

orownership, maintenance use” of the premises,leased Philadelphia
cannot thatarguenow it intended to limit coverage onlyto those with

in“involvement the orownership management of the property.”
Nor persuadedare we that trial readingthe court’s of 2fProvision would

lead to an byabsurd result extending to individuals who arecoverage
strangers contractors,to policy, electricians,the such as plumbers, carpen-

“ters, exterminators,plowers,snow ‘any’and orperson organization that
any First,worked in capacity on the property.” readinga broad of Provision

2f as covering any person or organization whose out theliability arises of
maintenance,ownership, or use the premisesof leased no more anleads to

absurd result than provisionsdo in a motor policyvehicle insurance
extending coverage anyto operatingindividual the vehicle with the owner’s
consent, (2004),1264:18,see VIRSA when such individual also awould be

to“stranger the policy.”

1 264:18,RSA VI states:

liability subject... followingpolicy... provisionsA motor tovehicle shall be the
which need not containedbe therein:

applies any person possessionVT.The insurance to who has obtained or control of
express implied thoughthe ofvehicle the insured with his or consent even the use

liability pay damages expresslyin the course of which to has orarises been
impliedly by provision,or isforbidden the insured otherwise unauthorized. This
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Second, only organizations2f andpersonsProvision covers those
maintenance, or use of theownership,arises theliabilitywhose out of

Dist., Serv., 140v.Nat’l School Buspremises.leased See Merrimack School
(“The(1995)9, 13 out has as . ..‘arising interpretedN.H. of beenphrase

”). Thus, “anyout from.’‘originating growing flowingfrom or of ormeaning
by provision.terms of theorganization” specificallyor is limited theperson

reasons, afind that reasonable insured couldforegoingFor all the we
2f not act as a limitation on thecaptionthat of doesconclude the Provision

inset forth the text.coverage

ofplausiblea constructionacknowledge Philadelphiathat offersWe
Landlords,2f, orie., “Managers,captionthe that the of Provisionpolicy,

Premises,” languagenarrow broadprovision’sof serves to theLessors
insurance policy’sor When anreferencing “[a]ny person organization.”

coverage,favorsambiguous interpretationis and one reasonablelanguage
thehowever, againstwe in the insured’s favor andpolicyconstrue the

America, 80,N.H.Ins. 164 84Barking Doginsurer. v. Citizens Co. of
(2012). improperlythat the trial courtreject Philadelphia’s argumentWe

in favor of GAD.ambiguitiesconstrued

ambiguitiesrule that must bechallengeit does not theAlthough
insured,in Philadelphiathe insurer and favor of theagainstconstrued

GAD,in of athat terms must not construed favorambiguous becontends
verytheargumentThis is a circular becausepolicy.to thestranger
and,policythe of theus is who is an insured under termsquestion before

aadoptthem. decline toterms how to construe Weambiguous,where are
construction, againstnot theambiguitiesnew of which construerule would

Thepolicy.who is an under the rationaleaddressinginsurer when insured
a instrongis in such situation asfirmly-established equallyfor our rule as

of the and the insuranceany language policythe insurer controls theother:
v. BlueTromblyfor the insured.”provide protectioncontract “toaims

(1980) rule ofShield, 764, (adopting majority120 theN.H. 771Cross/Blue
ofprinciplethe fundamentalrule reflects“[t]hisconstruction because

stronglyis construed mostlaw that to belanguagecontract doubtful
omitted));drafting (quotationit in contract”the who used theagainst party

2009)(Vt.253,Co., Doherty, A.2d 256-57Ins. Inc. v. 987Northern Sec.cf.
(“[T]he falls withinclearlyas insured...of the Trust an additionalnaming

policythethat term. Becausewe have definedambiguitythe of asrealm

however, intent toapply a converted with thenot to the use of vehicleshall
wrongfully propertydeprive the of his therein.owner
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coverageconstrue it in favor of for thelanguage ambiguous, providingis we
(citation omitted)).quotationof the Trust...” andbeneficiaries

Next, that Provision 2f does not cover GADPhiladelphia contends
ratherporch railingbecause work on the constituted renovationGAD’s

synonymous. Philadelphiathan and the two terms are notmaintenance
goodthat “connotes an action of to aargues restoring propertyrenovation

— entirelyan differentmaking againcondition or it like new which is
maintenance, taking steps keepfrom involves to orconcept onlywhich

(or quo).”condition statuspreserve existingthe

or “renovation.”The does not define “maintenance” “Wherepolicy
context,inare not in the we construe themdisputed policy,terms defined

readingand in the of what a more than casual of the wouldlight policy
Weeks,ordinarilyreveal to an insured.” 140 N.H. at 644intelligent

omitted). reveal,and of the does not(quotation ellipses policyOur review
Philadelphiaand has not how we should construe the termexplained,

“maintenance” areading policy Philadelphia argueswhen the as whole.2
that uponmaintenance differs from renovation based definitions set forth in

dictionaries,certain but as poten­other dictionaries define maintenance
coextensive,tially or at least with in thatoverlapping, renovation both

defined,concept repair.activities include the of “Maintenance” is in aspart,
put property keep operating productive;care and work into to it and“[t]he

Dictionary (9th 2009).general repair upkeep.”and Black’s Law 1039 ed.
(as“Renovation” means to a former by cleaning,better state“restoration]

Collegiaterepairing, or rebuilding).” Merriam-Webster’s Diction­
ary (11th 2003). defined,1054 ed. in“Repair” part, “restor[ing] byis as

1055;replacing parta or what is torn or broken.” Id. atputting together cf.
Segadla, 119:36,§8A L. Russ& T. 3d atCouch on Insurance 119-54

(1997)(in insurance,the context of automobile ‘maintenance’ aspect“[t]he
maintenance,‘ownership,of the or use’ clause covers the act of repairing

automobile”). definitions,the covered variety these”overlappingGiventhe of
may reasonably“maintenance” be understood to include “renovation.”

Furthermore, only distinguishingthe case which cites whenPhiladelphia
renovation, Labor,between maintenance and v. 331Utility Dep’tService of

(Mo. 2011),654, entirely inappositeS.W.3d 657 is as it did not concern an
contract,insurance but a defined “maintenancerather statute which both

work” and “construction.”

2 Weeks, policy,(although “professional in140 N.H. at 644 services” were not defined theCf.
whole, policy malpracticea it states that itwhen read as the covers more than medical where

designed protect against variety liability specificallyclaims” and excludeswas “to a of
coverage acting physicians offor certain “as in the direct treatmentadministrators when

residents, dentists,“interns, extems,patients” employeesand does not cover who are
doctors.”).osteopathic or medical
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Because Provision 2f applies “[a]ny person organizationto or with
respect liabilityto their out ofarising ownership,the maintenance or use”

because,premises, broadly,of the and read porchGAD’srenovation of the
railing constituted of the railing, agreemaintenance we with the trial court
that GAD is an additional insured under Philadelphia’s policy.

We also thatagree Philadelphia dutyowed GAD a to defend it
against the contribution actions brought by RayDW and Webster Place.

An insurer’s obligation byto defend its insured is determined
whether the of against allegescause action the insured sufficient

infacts the to itpleadings bring expresswithin the terms of the
policy. In aconsidering dutywhether to defend exists based on

sufficiencythe of the wepleadings, consider the reasonable
expectations of the insured as to its rights policy.under the An
insurer’s is notobligation merely perfectto in casesdefend of
declarations, where,but also by anyin cases reasonable intend-
ment the pleadings, liability inferred,the insured can be andof of
neither norambiguity inconsistency underlyingin the writ can
justify escape the insurer its Inobligation to casesof from defend.
of as againstdoubt to whether the writ the insured aalleges
liability of the insurer policy,under the the doubt must be

inresolved the insured’s favor.

Connors, (2011)645,N. Ins. v. 161Sec. Co. N.H. 650 and(quotation
added).omitted;citations emphasis

GAD,In their writs andagainst Ray allegedDW Webster Place that
Dr. claimsWyly’s negligence directlyfor flow from the actions of andGAD

that, claims,its employees having Wyly’s personaland settled Dr. injury
RayDW and Webster Place are entitled to contribution from GAD. Dr.

claims, turn,inWyly’s reasonablycan be read as thatalleging GAD
SEGADLA,premises.maintained the leased See 14 L. RUSS & T. COUCH ON

(2007) (“An200:1,§ at dutyINSURANCE 3D 200-5 insurer will have a to
in if complaint againstdefend the insured a suit the the insured contains

that, ifallegations proved, would be covered under the policy.”).

Dr. Wyly alleged Ray,that DW either or andirectly through
contractor, its toindependent duty railingbreached install or renovate the

in a workmanlike fashion and in compliance buildingwith the code. As Dr.
writ,inWyly alleged railingthe that failed to protect“[t]he was[him]

installed, bymodified or at its direction.” In hisinspected [Ray],DWand/or
Place,against Wylyclaim Dr. that it owed him “a toalleged dutyWebster

that .railingensure the who renovated . . . this . . wereworkm[e]n
competent complete Ray’sto their work.” The writ also described DW and
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hazards, such as thePlace’s as one “to correct obviousdutyWebster
of therailing.” “[B]y any pleadings, [GAD’s]reasonable intendment

indepen-Dr. that anliability Wyly’s allegations. . . can be inferred” from
contractor, direction,at Websterentity working Ray’sdent an DW and/or

installed, modified, inspected, reno-negligentlyPlace’s workmen and/or
railing.the and failed to correct obvious hazards such as therailingvated

Co., 650; Bruns,N. Ins. 161 N.H. at Farm Ins. Co. v. 156 N.H.Sec. State
(2008).708, 710

orambiguouslyTo the extent that the term “renovation” is used
writ, nor ininconsistently throughout ambiguity inconsistencythe “neither

underlying complaint justify escapethe can of the insurer from its
Co.,N. atobligation anyto defend.” Sec. Ins. 161 N.H. 650. We resolve

coverage.doubt the insurer and in favor of Id. The trial courtagainst
ruled that owed a to defend.properly Philadelphia dutyGAD

The record also the trial court’s conclusion thatsupports
aPhiladelphia duty indemnify. majority jurisdic­owed GAD to of“[T]he

than,from,that dutytions hold the to defend is distinct and broader the
3d, 200:1,§to 14 atduty indemnify.” supraCOUCH ON INSURANCE 200-6.

The distinction between the to defend and toduty dutythe
indemnify uponis based the time when the duties are determined.

dutyThe to defend arises to the of andprior completion litigation,
obligationtherefore insurers are to meet their defenserequired

scope liabilitybefore the of the insured’s has been determined. In
contrast, duty indemnify only liabilitythe to arises once has been

words, dutyIn the toconclusively determined. other because
defend an insurer ascertains facts that risegivearises whenever

possibility potential liability indemnify, dutyto the or the of to the
case,veryto defend must assessed at the outset of a unlike thebe

duty indemnify, only underly-to which arises when the insured’s
ing liability is established.

3D, 200:3, duty§14 at 200-9 to 200-10.supra “[T]heCouch on Insurance
to if third suit meritorious.”indemnify only party provestheadher[es]

651,Co., 657Supp.v. Travelers and Sur. 591 F. 2dJulio & Sons Co. Cas.
(S.D.N.Y.2008).

at trialduty indemnifyto on the facts establisheddepends“[T]he
inactuallywhich is entered the case.”theory judgmentand the under the

(2003).684,§ “A factualplaintiffs43 Am. Jur. 2d Insurance at 746
toa covered claim is all that is neededallegations potentially supportthat

defend, whereas, establishedduty actuallythe insurer’s to the factsinvoke
Co., 591indemnify.”in to Julio & Sonsunderlying dutythe suit control the
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omitted);F. 2d at 657Supp. (quotation see also L.P.DevelopmentVRV v.
(5thCo., 451, 2011);Mid-Continent Cas. 630 F.3d 459 Cir. Travelers Ins. v.

(1stLaboratories, 1092, 1989);Waltham Indus. 883 F.2d 1099 Cir. State
(Me. 2010).651,Farm Mut. Koshy,Auto. Ins. Co. v. 995A.2d 670

Philadelphia thatargues presentedevidence at the contribution“[t]he
trial clearly Place,established that GAD’swork at Webster workincluding
on railing, renovation,the involved new construction and not ‘mainte-

”nance.’ onPhiladelphia testimony Ray,relies the ofAlex the owner of both
however,Ray Ray’s testimony,DW and GAD. not supportdoes the

that,conclusionthat GAD did not maintain the property. Ray testified from
Ray accident,the time DW acquired property and until the GADthe

performed maintenance and onrepair property.the

also a maintenance division[GAD] ha[s] which maintains all the
buildings is[,]and one of the componentsextended when we build
or renovate a building[,] generallywe have a pattern which we

major construction,hire someone to do the which is an outside
contractor if a majorit’s renovation. And then we finish some of
that, out, work, work,painting, fitting finish mill as part of the

jobmaintenance ....

GAD,In Ray’s againstWebster Place’s and DW contribution action the
court juryinstructed the to find legalwhether GAD’s fault contributed to

and,the cause of Dr. inWyly’s injury determining parties,whether the
GAD,including were “tonegligent, partydecide whether or not a exercised

construction,carereasonable under all the circumstances in the operation
added.)and maintenance property.”of the The court(Emphasis also

instructed the to determinejury any parties,whether of the including
GAD, had duty words,breached the of reasonable care: “in other whether
any construct,of the did orparties operatedid not or maintain the

added.)inpremises dutyaccordance with the of due care ....” (Emphasis
juryThe found that GAD was at fault Wyly’sinjuries.45% for Dr.

jury‘We assume that the follows crafted instruc­properly
(1994).Co., 193,Cyrtions ....” v. J.I. Case 139 N.H. 210 We note that it is

jury’sunclear as to whether the verdict to a thatgeneral findingamounted
construction, maintenance,innegligence lay operation, anyGAD’s its or

Thus,combination of these functions to the itrelating premises. cannot be
certainty jury actuallysaid with whether the forfound GAD liable

Co.,negligent maintenance. See Julio & 591 F. atSupp.Sons 2d 657. Such
however,certainty, necessaryis not because it is not the insured’s burden

law,coverage.to establish “Under New the burden ofHampshire proving
coveragethat no insurance exists is on the insurer.” Laconia Rod & Gun

Co., 179, (1983);Club v. Acc. & Indem. 123 N.H. 182 Rivera v.Hartford
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(2012) (“In603,Co., declaratoryaMut. Fire Ins. 163 N.H. 606Liberty
an thecoverage policy,action to the of insurancejudgment determine

insurer, party bringson the of whichproof always regardlessburden of is
Because, verdict, foundgeneral jurythe under its the could havepetition”).

maintenance, has not met its burdennegligent PhiladelphiaGAD liable for
of lack ofestablishing coverage.

Affirmed.

BASSETT,DALIANIS, C.J., JJ.,and CONBOY and concurred.
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