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Here, any prejudicethere no that the defendant sufferedis evidence
relytoto which convictionsit intendedspecify priorfrom the State’s failure

(1991)Hurlburt, 143, (finding, underv. 135 N.H. 148-49upon. StateCf.
statute, no where State notifiedprejudiceformer that defendant suffered

andsentencinghim to his trial of its intent to seek extended heprior first
whyand as toargumentsto refute State’s evidenceample opportunityhad

warranted). argumentThe defendant makes nosentencingextended was
consequencesnot informed of the of his decisionfully possiblethat he was

trial,him,notifyas a the failure to to ofpriorto to trial result of State’sgo
Indeed,it to he does notrely.convictions which intendedspecific uponthe

notices,that,the fact at the time filed its he had beenthe Statedispute
which relied atuponconvicted on two of the three convictions the State

2009, onMoreover, imprisonedof the had atsentencing. as defendant been
Thus,of well in advance of hisyear.two in excess oneleast sentences

trial, conse­opportunity weigh possible2010 he had the to theFebruary
Further,to the doesgoingof or trial. defendant notquences pleading guilty

to in its noticesspecify priorthat the State’s failure the convictionsargue
at tosentencinghim of to evidence refutedeprived opportunitythe offer

N.H. at 155.findings required by Coppola,the the statute. See 130
eligiblenot in the forfindingthe trial court did err defendantAccordingly,

term imprisonment.an extended of

Affirmed.
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Backus, Branch, LLP, on the briefMeyer Meyer{Jon& of Manchester
orally), for the petitioner.and

Molan, PLLC, onKrupskiMilner of theKrupski, {John& Concord S.
orally), respondent.and thebrief for

Bassett, Johnson, of theappealsEric a decision Newpetitioner,J. The
(PELRB) findingBoard thePublic Labor RelationsHampshire Employee

the thesupport respondent,to his claim that Newevidence insufficient
(Union), fairduty repre-breached its ofHampshire AssociationTroopers

sentation. We affirm.
to, found, followingor PELRB facts.The either the theparties stipulated

andTroopera New in 1994 retiredpetitioner HampshireThe became State
2004, an unfair practice chargein 2007. In the Union filed laborJuly

fromthat annual and sick leaveunlawfullythe had deductedalleging State
ruled in the Union andaccounts. The PELRB favor oftroopers’the leave

annual . . . and sick leave tothe State to “restore accumulatedordered
decision.affirmed the PELRB’sbargaining unit] members.” We[affected

(2007). Immediately201N.H. 155 N.H.Appeal Dep’t Safety,See of of
thereafter, for allthat the State restore leavethe Union demanded

troopers.retiredtroopers, including
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The thenegotiations restoring troopersover leave to lasted for more
than a time the theyear, during petitionerwhich retired. From beginning
of the negotiations, opposed restoringthe State leave to non-active
troopers. Additionally, bywas its itattorneythe Union advised that “did not
represent or leavingretired other non-active becausetroopers upon their

they ofemployment longer bargainingwere no members the unit.” See
(1971).Glass, 157,Chemical v. PittsburghWorkers 404 U.S. 181 n.20

16, 2008,onEventually, July the Union and the State entered into a
agreement provide compensationsettlement that did not troopersfor who

had resignedretired or the date.before settlement
2010,In petitionerthe an unfair practicefiled labor charge alleging that

dutythe Union had ofbreached its fair itrepresentation agreedwhen to a
settlement that did not provide compensation troopers.to retired The

that,petitioner alleged by doing, arbitrarilyso the Union acted and in bad
faith. The Union did not that the adispute petitioner dutyit owed of fair
representation retired,even though he was but denied that it breached its
duty.

The PELRB determined that the hadpetitioner failed to that theprove
Union in badacted faith. PELRBSpecifically,the found that there was no
evidence or“proving animosity discriminatory partintent on the of the
Union . . . respect petitioner]with to or orother resigned[the retired
troopers.”

The PELRB also that the petitionerfound failed to that theprove Union
arbitrarily. Curran, 252,acted Relying upon O’Brien v. 106 N.H. 256-57

(1965), PELRBthe stated that fairduty representation“[t]he of does not
prevent a union from tochoosing seek a particular thoughoutcome even the

mayinevitable result harmful tobe some of bargainingmembers the unit.”
Examining totality circumstances,the of the the PELRB thatdecided “the
Union’s decision to a Agreement,enter into Settlement which did not
provide forcompensation troopersretired but was beneficialotherwise to
the rest of members,the unitbargaining was so far outside a wide[not]...

omitted.)range (Quotationof reasonableness as to be irrational.” See Air
(1991).O’Neill, 65,Line Pilots v. 499 67 The petitioner unsuccessfullyU.S.

moved for rehearing, appealand this appeal, petitionerfollowed. On the
onlychallenges the that failed to thefinding provePELRB’s he that Union

arbitrarily.acted
PELRB,areviewing“When decision of the we defer its offindingsto

fact, and, law,an rulingabsent of will not itserroneous we set aside decision
unless the aappealing party bydemonstrates clear of thepreponderance
evidence that the order is orunjust Appealunreasonable.” Laconia Sch.of

(2007).Dist., 495, (2004);150 N.H. 496 see RSA 541:13
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representationunion the of fair when itsdutybreaches“[A]
arbitrary,toward a of the unit is discrimina­bargainingconduct member

Actors, (1998);33,525 44in bad faith.” v. Screen U.S. seetory, Marquezor
O’Brien, discussing106 N.H. at 256-57 federal law when(relying upon

State,v.duty Universityof of fair 117representation); Systembreach cf.
(1977)96, that look to decisions(suggesting newlyN.H. 99 created PELRB

(NLRB) guidance).of for the“[U]nderthe National'Labor Relations Board
a duty representationunion’s actions breach the of fairarbitrary prong,

if union’s can be characterized as so far outside aonly fairlythe conduct
whollythat orrange arbitrary.”of it is irrationalwide reasonableness

omitted).(quotations range525 at 45 “This ‘wide ofMarquez, U.S.
gives discretionarythe union room to make decisions andreasonableness’

choices, if at 45-46. “Ajudgments ultimately wrong.”even are Id.those
irrational,”onlycan classified as when it isarbitraryunion’s conduct be

“it Id. at 46.explanation.”that is without a rational basis ormeaning

mayof a a court notjudicial performance,On review union’s
union.bargainits own of the merits a for that of the Airsubstitute view of

Pilots, “Any of a499 at 78. substantive examination union’sLine U.S.
deferential,therefore, must be the wideperformance, highly recognizing

negotiators performance bargainingthat need for effective of theirlatitude
case, prevail, petitionerinstant in order to theId. In theresponsibilities.”

anegotiate agreementthat the decision to settlementmust show Union’s
for “without a rationalprovide remedy troopersthat did not a retired was

525 at 46.explanation.” Marquez,basis or U.S.

troopersthe mere fact that retiredpetitioner arguesThe first that
establishes, as a matter ofremedy agreementno under the settlementhad

law, representation. disagree.the Union its of fair Wedutythat breached
SupremeAs the Court has noted:

thedegreearise in manner and to whichInevitably differences the
employeesany agreementof affect individualnegotiatedterms

ofof The existence such differencesemployees.and classes mere
of all whocompletenot make them invalid. The satisfactiondoes

A ofrangetohardly expected.are is be widerepresented
statutory bargaining represen-allowedreasonableness must be a

represents, subject always completein unit it toservingtative the
faith and of in the exercise of its discretion.honesty purposegood

(1953); O’Brien,330, 338 106N.H.v. 345 U.S. seeHuffman,Ford Motor Co.
matter, rarely negotiatetopracticalat “As a unions are able256.

ofsatisfy representeddesires all itsagreements completelythat the
(6th Cir.),12, 360,F.3d 369 cert.v. UAWLocal 646members.” Bowerman
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(2011).denied, “Moreover, no thatrequirement132 Ct. 766 there isS.
identically longunions treat their as as their actions are relatedmembers

Ass’n, Intern.,legitimate objectives.” Vaughanto union v.Air Line Pilots
(2d 2010).703, 712604 F.3d A union has the discretion to “balance theCir.

employees mayof or itrights against good,individual the collective
the of to of anothergroup employeessubordinate interests one of those

ifgroup, upon permissibleits conduct is based considerations.” Postal
(Postal (2005).Service), 1282,345 “If aWorkers N.L.R.B. 1285 union

rational,employeesresolves conflicts between or of in aemployees groups
honest, manner, ,nonarbitraryand its . . ifmayconduct be lawful. even

employees adverselysome are affected its decision.” Id.by

(PostalThus, Service),in Postal NLRBWorkers the ruled that the
union’s to employees sharingdecision exclude the estates of deceased from

reasonable,proceedsthe settlement was and notpracticable, did breach
duty representation.the of fair at similarlyId. The NLRB1284-85. decided

(Postal Service), 289,in Letter (2006),Carriers 347 N.L.R.B. 289-90 that
the union not of representationdid breach the fair itduty when allocated
more settlement proceeds to active than it toemployees did retired

2869, 982,Inemployees. Steelworkers Local No.Union 239 N.L.R.B.
(1978),982-83 the NLRB that a union’sexplained decision to limit

distribution of proceedssettlement to those inemployees bargainingthe
atunit the time of “simplysettlement one a ofconstituted of series

reasonable, practical administrative determinations those em­regarding
ployees entitled to share in proceeds.”the settlement

case,in thisAccordingly, merely agreedthe Union abecause to
settlement that troopers remedyexcluded retired from a does not estab­
lish, law,as a matter of dutythat the Union breached ofits fair
representation. particularly given “ambiguousThis is so the ofnature the
legal on issuelandscape any dutythe of whether unions owe of fair

(Postaltorepresentation Service),retirees.” Letter Carriers 347 N.L.R.B.
at 289. yet dutyWe have not a owes ofdecided whether union a fair

torepresentation retirees the Hampshire Employeeunder New Public
(PELRA).Act pertainsLabor Relations The PELRA to “public employ­

ees,” 273-A:l, (2010),RSA IX yetand we have not determined thewhether
statutory “public employees”definition of includes retirees.

Although the petitioner posits, appears agree,and the Union to that
inwe decided the issue Rochester v. HampshireSchool Board New

PELRB, (1979), case,119N.H. 45 In onlyhe is mistaken. that we held that
jurisdiction adjudicatethe PELRB had the ofback-payto claims former

Bd.,employees. mayRochester 119 at haveSchool N.H. 55-57.While we
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employ-in that constitutedemployees “publicthat retired caseimplied the
Indeed,PELRA, specificallynot so hold. weunder the we didees”

withinemployees may“some claims of former not beacknowledged that
Board, weId. at 56. In Rochester Schooljurisdictionthe of the PELRB.”

whether,that, duty of fair representationnot hold or even thedid address
Thus, our statequestionto this is an underemployees. openextends retired

law.

law, that, agenerally,it appearsUnder federal well-established
Induty employees.a fair to retiredrepresentationunion does not owe of

Glass, 165-76, CourtSupreme404 the StatesPittsburgh U.S. at United
themeaningthe of“employee”that a worker is not an withinheld retired

of anestablishing scopefor of thepurposesNational Labor Relations Act
footnote,In court stated:bargain collectively.to a theemployer’s duty

unit, bargainingnot of the thebargainingare members“Since retirees
to them in withstatutory duty represent negotiationsis noagent under

RetirementSubsequently,at 181n.20. in Health &employers.” Id. UMWA
562, (1982), itsRobinson, the CourtFunds v. 455 574-75 reiteratedU.S.

inmay. . . fromthat “former union members suffer discriminationview
affirmativelyunion needagreementscollective because the notbargaining

their interests in bona fidemakingthem or take into accountrepresent
represent.” (Quotation,those whom it doeseconomic decisions on behalf of

omitted.)brackets, ellipsesand

toupon Pittsburghave Glass and RobinsonFederal courts relied
fair Seethat a owes no of to retirees.duty representationhold union

(8thIndustries, 177, 181-82Inc., F.2d Cir.v. 727AlphaAnderson Portland
1024,Div.,1984); 641 F.Companies, Supp.Merk Food Store Jewellv.Jewell

(7th 1986).(N.D. InIll.), on F.2d 761 Cir.grounds,1027-32 other 848aff'd
Anderson, duty representa on unions toimposingthe court observed that

for severepotential“would create theemployeesactive and retiredboth
unit’s to function”bargaining abilitythat would theimpairinternal conflicts

Anderson,groups.the twodivergenceof the of interests betweenbecause
omitted). noted actualanyat The court also that(quotation727 F.2d 183

in the activeunavoidablyof would be resolved favor ofconflicts interests
in union andeligibleretirees not to vote electionsbecause areemployees

servingincould have “no interestleadership politicaltherefore the union
of retirees.” Id.the interests

inMerk, Eighth Appealsin the Circuit Court ofThe district court like
Anderson, bargainingthat were noemployees longerformerconcluded

of fairand, therefore, dutyunion them nothe owedunit members
ifthat theMerk, at 1030.The court reasonedSupp.641 F.representation.

it “wouldbeduty representation,a of fairemployeesunion owed formerthe
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interest,”to anforced deal with intolerable conflict of which would
detriment, because,ultimately operate to their being participateunable to

elections, theyin have representatives.”union would “no control over their
omitted).Id. at 1028 (emphasis

findWe Merk instructive because it similar to instantfactuallyis the
Merk,case. In union the employer disputethe and had a theregarding

ofemployer’s employee wagesreduction and Id. atbenefits. 1026. The
eventuallyunion and withemployer dispute employersettled the the

agreeing to wages level,”restore “most of the benefits previousand to their
onlybut for payroll.who were then on the Id. inemployees employerThe

Merk, case,like the inState this insisted that the settlement exclude
employees. Merk, here,former Id. at The in1032. union like the Union

“reluctantly abandoned employees][the former at insis-employer’s][the
result, 2,000tence.” Id. As a a of manyclass as as former employees filed

action,an that the unionalleging dutyhad breached its of fair represen-
tation. Id. at 1026-27.

In deciding that the union not duty representationdid owe a of fair to the
former theemployees, Merk court thatobserved there was a conflictreal
of interest between the active and former atemployees. Id. 1029. theyOnce

noted,left employment, the court the former employees “had one narrow
— recovering wages,”interest lost while active employees had a much

interests,rangebroader of including obtaining good future andwages
conditions,working as well as futuresecuring peace and “Thestability.

employeescurrent had everything to andgain to losenothing by cutting
employees][the former remedy.”loose without a Id. at 1029-30.In leaving

settlement,the former employees out of the the current employees “gave
up nothing themselves,of economic to gavevalue but anemployer][the

plum.”economic Id. at The1030. court stated: “Because employer][the
tookapparently a hard line as to employees],[the former the current

could notemployees have formerhelped employees] hurting[the without
position.their own This is a classic case of conflict of interest.” Id.

here,Similarly, reasonablythe givenUnion could have decided that
upon excludingthe State’s insistence fromtroopersretired the settlement

wasagreement, there “an intolerable conflict of theinterest” between
of andinterests active retired State Id. at 1028. Under theseTroopers.

circumstances, “in lightand of the nature of the land­ambiguous legal
scape” dutywhether even a toregarding representationunions owe of fair
retirees, (Postal Service), 289,Letter atCarriers 347 N.L.R.B. we cannot

that,say by entering agreement,into Union “sothe settlement the acted
far a range “whollyoutside wide of as to irrational orreasonableness” be

omitted).arbitrary.” (quotations525 U.S. at 45Marquez,
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the likens case to Baker v.contrary, petitionerIn to thisarguing the
2004).Falls, 782,Education, Div.(App.Hoosick 770 N.Y.S.2d 786Board of

Baker, aemployer negotiated bargainingIn the union and had collective
salary salaryreflectingthat included a new schedule retroactiveagreement

Baker, at union and had alsoemployer770 N.Y.S.2d 784. Theincreases.
salarytheseparate agreementa under which retroactivenegotiated

to Id.only employees.would be activepaidincreases

Thereafter, the union for breachingretired suedemployeeseleven
into themby failing representof fair theduty representationits

moved to the claim andunsuccessfullyId. The union dismissnegotiations.
dutyhad adeterminingId. In whether the unionappealed.then at 784-85.

that,employees, generally,the the court first observedrepresentto retired
to former in contractduty represent“a union does not have a its members

because, not haveamong things, typicallyother retirees do thenegotiations
785; Glass, 404employees.” Pittsburghinterests as active Id. at seesame

Nevertheless, and171-73. the court that the retired activeU.S. at decided
mutuality regardof with to the retroactiveshared a interestsemployees

Baker, court ruled thatincreases. 770 N.Y.S.2dat 785. The also thesalary
of fairdutya cause action for breach of thesufficiently stated ofplaintiffs

rejectedIn so the court the union’sdeciding,Id. at 786.representation.
and employeesthat between current former isargument distinguishing

(citationand, thus, discriminatory.”nor Id.arbitraryneither“permissible
omitted). ruled,court the union not endeavor tocontrary,To the the “did

itrights employees; quite simplythe two of failedbalance of these classes
Id.plaintiffs at all.”representto

Baker, it thatdistinguishable allegedis from this case. In was theBaker
id. athad never for the interests of retired Seeemployees.union advocated

Indeed, rejected employer’sit that union had theallegedwas the784-86.
to Id. at 784.salary applyto have the schedule retirees.”“offer retroactive

however, that theHere, specifically during lengthyPELRB foundthe
settlement, not to excludeproposeover Union “didnegotiations the the

fist to betroopers troopersother from the ofretired or non-active
dutythe Union its ofPELRB also found that “satisfiedcompensated.” The

members, “including [theall of the unitrepresentation” bargainingfair to
againstof contract claimsuccessfully pursuedwhen it a breachpetitioner],

and the Court.” TheSupremebefore PELRB ... later beforethe State the
in Appealof ourfollowing opinionPELRB further found that the issuance

201,155 “the UnionSafety, N.H.Hampshire DepartmentNew ofof
alldecision and restore leavecomplythat the with [our]demanded State
case,short,In in this theincluding troopers.”the retiredtroopers,for all
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initially,PELRB found that Union advocated for the retired troopersthe
it aultimately agreementeven entered into settlement that did notthough

provide with compensation.them
The next that decision... not meetpetitioner asserts did“[t]he [Union’s]

the threshold for fair it was not arepresentation uponbecause based
claimreasoned or the thatregarding weighingdecision claim even of[his]

against claims bargainingthe of other unit members.” He contends that
“a of the of ofweighing pros troopersand cons inclusion retired in.absent

the agreement, developmentand more the of a reasonablegenerally,
determining Agreement,”standard for inclusion under thethe Union’s

decision explanation.to exclude retired lacked a basistroopers rational or
petitionerThe asserts that the engagedUnion could not have inpossibly

such a ofbalancing him,interests retired troopers,because like received no
remedy under the agreement.

assertions,to theContrary petitioner’s the PELRB found thethat Union
did balance the of troopers againstinterests retired those of troopersactive
when it entered into the Thesettlement. PELRB found that the Union’s
attorney informed the Union “that attempting to resolve retired troopers’
compensation would slow down whichnegotiations,”issue[s] would further
delay remedya to all bargaining unit when bargainingmembers unit

were, Union,accordingmembers to already “upsetthe that this matter
been forpending long.” Althoughha[d] so the thatpetitioner argues there

is no supportrecord for this finding, he is mistaken. findingThis is
supported by an from attorneye-mail the Union’s as hearingas well
testimony.

To the that petitioner arguesextent the that the toUnion had meet
particularized forstandards its to fall rangedecision within the “wide of
reasonableness,” omitted),525 45Marquez, (quotationU.S. at disagree.we

to subjectWe decline the decision-makingUnion’s to such standards
doingbecause so not comport bywould with the deference required Air

Pilots,Line 499 at 78.U.S.

inSupremeThe Court Air arejected argument.Line Pilots similar
case,In that the Fifth Circuit Court of for aAppeals had ruled that union

“(1)decision “to be non-arbitrary” relevant,it had to be: uponbased
(2)permissible .;union . .factors a rational result of the ofconsideration

(3)factors;those and inclusive of a impartialfair and consideration of the
Pilots,interests of all Airemployees.” Line 499 at 72 and(quotationU.S.

omitted).emphasis Supreme thisThe Court ruled that “refinement of the
. .arbitrariness . standard authorizes ofjudicialmore review” union

decisions “than is with policy.”consistent national labor Id. at 77. Like the
Pilots,inSupreme “undulyCourt Air Line decline to the]we constraint
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maywhich unions act withoutrange‘wide of reasonableness’ within
(citation omitted).duty.” Id. at 79breaching representationtheir fair

weight testimony“the ofoverwhelmingThe contends thatpetitioner next
bythat was... motivated[the Union]from the ownwitness[Union’s] [was]

belief, thenot Thistroopers.”a belief that it could retiredrepresent
asserts, to“failingwas the “exclusive motivation” forpetitioner Union’s

Union, its appearson of the fortroopers. part,advocate” behalf retired The
decided, ultimately, to exclude retiredto with the that itagree petitioner

advice counsel.uponfrom the settlement based fromtroopers agreement
its of fairsatisfy dutycannotpetitioner arguesThe that the Union
of Seethat it relied advice counsel.representation by contending upon

Local, 1015,699 1017Helpersv. Teamsters & U. F.2dGregg Chauffeurs,
(9th 1983) (reliance unionon of counsel does not “insulate [a]Cir. advice

fairly”).to itsliability duty representits breach of its membersfrom for
where, asthis conclude thatagree general proposition,we with weWhile

here, at thegiven legal landscapeadvice was itself reasonable thecounsel’s
time, advice rational. Letter Carriersthe Union’s reliance on such was
(Postal Service), 347 N.L.R.B. at 289.

theyfactual findings,other PELRBAlthough petitioner challengesthe
byare the record. Becausesupportedare not material to our decision and

of theby preponderancethe has failed to demonstrate a clearpetitioner
unreasonable, it.unjust upholdPELRB’s weevidence that the order was or

Dist., 150 N.H. at 496.Appeal Laconia Sch.See of

Affirmed.
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