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(NicholasA. Cort,Michael Delaney, attorney general assistant attorney
general, on the brief and fororally), the State.

Johnson,Christopher defender, Concord,M. appellatechief of on the
brief orally,and for the defendant.

BASSETT, defendant, Russo, byJ. The Amato John his convictionappeals
jury (1996),a on by deception,two counts of theft see RSA 687:4 and two

(1996).alternative counts of by taking,theft unauthorized see RSA 637:3 He
J.)(Tucker,argues that the Court in his motion forSuperior denyingerred

a mistrial and to in trial. alsoallowing standby participatecounsel the He
argues that the court it an ofimposederred when extended term
imprisonment. We affirm.

2004,supports followingThe record the facts. In the defendant met
worked,Rosetta at a inJudge gas Judgestation Manchester where and

they developed relationship. During relationship,a close their the defen-
expresseddant a desire to Atmaking sausage pies.start a business some

point, Judge money buy equipmenthe asked to borrow from her to for the
business, 2005,and Inagreed. early accompanied Judgeshe the defendant

gaveto Citizens Bank where she obtained a line of credit and thepersonal
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$4,000. Subsequently, Judge gavedefendant obtained two other loans and
total,the to the defendant. In the received a littlemoney defendant over

$24,000 Judge.from
eventuallyThe defendant admitted to son that theJudge’s sausage pie

bybusiness was a ruse. The defendant was with two counts of theftcharged
and two counts of theft adeception by taking.alternate unauthorized After

2010,trial in attwo-day February representedwhich the defendant
himself, counsel, himstandby jury charges,with the convicted of all and the

imposedcourt later an extended term of See RSA 651:6imprisonment.
(2007 2012).Supp. appeal& This followed.

I. Denial Mistrial Requestof

argues refusing grantThe defendant first that the trial court erred in to
trial,a mistrial that he onfollowingtestimony by Judge parole.was Before

the State moved in limine to admit evidence of the defendant’s prior
byconvictionsfor theft and to his intent to commitdeception forgery prove

subject hearing arguments,the offenses. After the court decided to
ruling“withhold... on motion... and... see howthings go____[the State’s]

now let’s no until[R]ight say prior you getreference to the convictions a
ruling that they’re admissible.”

During the State’s direct examination of Judge, following exchangethe
occurred:

ofyou. point, youLet me ask At some did the two[Prosecutor:]
talk how tomoney goingabout he could raise this or how he was
get moneythis to start the business?

Well, out,know, I[Judge:] you he couldn’t because found of
— eventually parole.course he admitted to me he was on He had

whatsoever, onlyno credit no the he couldcredibility. way getSo
credit,me,with I youstarted was because have excellent know.

added.)(Emphasis immediatelyThe defendant moved for a mistrial. The
daycourt dismissed the for the and heard from thejury arguments parties.

motion,The the court denied the offered tofollowingday, defendant’s but
offer,jury rejectedthe a instruction. The defendant thegive limiting

explaining only remedythat he believed the was a mistrial. The defendant
then absented himself from the remainder of the trial. No instruction was

atgiven that time.
evidence, gave jury followingAt the close of the court the the instruction:

onlythat consider for atestimony you mayThere was certain
inpurpose. chargelimited Two of the indictments the case the
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bydefendant with and the madedeception allegetheft defendant
to notJudgecertain statements Rosetta that he did believe to be
of day testimony, Judgetrue. Near the end her first of Rosetta

amade reference the he was on Iftelling parole.to defendant her
you Judge’s testimony statement, youbelieve Rosetta thatas to

onlymay consider it as evidence of what theJudge saysRosetta
defendant told her.

byThe statement is not to yoube used as evidence that the
defendant was in on parole.fact There was no evidence presented
on youwhether the defendant was or was not on parole, and
should not speculate whether the defendant was or onwas not
parole. Whether or not a on trial onperson has or has not been

hasparole bearingno on the person guiltywhether is or not
guilty.

The arguesdefendant that Judge’s testimony his statusregarding parole
was improper and that it highly prejudicial“revealed the fact that [he] had
a previous criminal conviction.” thatdisagrees testimonyThe State the was

Further,improper. the State maintains that if testimonyeven the was
it did not theimproper, anyreveal nature of crimesprior bycommitted the
and, thus,defendant it was the kind of that cantestimony adequatelybe
through juryaddressed a instruction.

A mistrial is appropriate “onlyif the complainedevidence or comment
of merelywas not improper, prejudicialbut also so that it anconstituted
irreparable injustice bythat cannot be cured Statejury instructions.” v.

(2011)375, omitted).Guay, 162N.H. (quotation378 WTien areviewing trial
mistrial,rulingcourt’s on a motion for a we

thatrecognize the trial court is in the toposition gaugebest the
prejudicial nature of the conduct at issue and has broad discretion
to decide whether a mistrial willis We not overturnappropriate.
the trial court’s decision on a orwhether mistrial other remedial

is necessaryaction absent an ofunsustainable exercise discretion.

omitted).(quotationId.

“It is that an prejudice maywell-settled incurable result when the
of atestimony conveyswitness to a of ajury priorthe fact defendant’s

(2012)532,v.criminal offense.” State N.H. 538Willey, (quotation163
omitted). “The of such trial probably onlyinfusion evidence into a is

a aequaled by prejudicial impact jury.”confession in its upon (quotationId.
omitted). a when “aAccordingly, appropriatewe have held that mistrial is

prior unambiguously conveyeddefendant’s criminal conduct has been to
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omitted).(1999)Kerwin, 357,144 (quotationthe N.H. 360-61jury.” State v.
However, testimonyofquestionwe have never addressed the whether

to theconveya canreferencing parole unambiguouslydefendant’s status
requirecriminal so as to a mistrial.jury priora defendant’s conduct

warranted, haveIn in have held a mistrial was wecases which we that
jury exposed testimonylooked to the toimproperlyoften whether was

Kerwin, forprior charged.acts the acts Inconcerning criminal similar to
instance, manwe sexual victim’s “thatheld that the assault statement

warranted a mistrial becauseraped girl” highly prejudicialsome was and
that thejuryto the the fact“unambiguously conveyedthe statement

Id. at 361.engaged culpabledefendant had in similar conduct.”allegedly
LaBranche, 176, (1978),in 177 that aSimilarly, v. 118 N.H. we heldState

hadwas testified about a thatrequired chargemistrial where witnesses
the out of another instanceagainst arisingbeen filed defendantpreviously

jury.the the also State v.chargeof criminal conduct similar to before See
(1983) (detective’s218,124 221Woodbury, testimony regardingN.H.

charge previously againstidentical which had’ been filed the defendant
mistrial). is a thea At the heart of these cases concern aboutrequired

of to of other crimes committedallowing juryunfairness the hear evidence
trial.that similar to for which the defendant is onby the defendant are that

(1991).1,Ellison, 5 other have foundNotably,State v. 135 N.H. courtsSee
conveydoes evidenceparolethat mere reference to a defendant’s status not

State, 702criminal so as to a mistrial. See Lanier v.prior requireof conduct
(Ga. 2010)141, 144 not(holding that reference to didpassing paroleS.E.2d

mistrial);in as to athe defendant’s character evidence so warrantplace
1996)(Mo.553, thatMackin, App. (findingv. Ct.State 927 S.W.2d 555-56

that “had traveltestimony by getState’s witness the defendant to some
jury to defendantfrom his officer” could lead the infer thepapers parole

crime,”in for some sort but didpast committing“had been convicted the of
mistrial).arequirenot

the defen­deciding, Judge’s testimonythat thatAssuming, without
that thisparole improper,to was on was we holddant stated her that he
criminaltestimony unambiguously convey priordid the defendant’snot

trooper’sat 538 thatWilley, (holdingconduct to the 163 N.H.jury. Cf.
the victim’stestimony investigation involvingan unrelatedregarding

convey bycriminal conductclearlyhalf-sisters not and did notspecific“was
defendant”). Kerwin, LaBranche, Judge’sWoodbury,in andthe Unlike

testimonythe toparole improperly expose juryto did notreference
Indeed,acts thecharged.acts similar to theconcerning prior criminal

Rather,charge or conviction.testimony identify any specific priordid not
Mackin,intestimonywas akin to thein this case moreJudge’s testimony
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Appealswhere Missouri found that thethe Court witness’s “isolated
to the officer brief and noparolereference” defendant’s “was identified

Mackin,not atspecific crime” and did warrant a mistrial. 927 556.S.W.2d
Thus, Judge’s testimony parolewe conclude that theregarding defendant’s

prejudicial irreparablestatus not so as to constitute an injustice.was

Moreover, the trial instruction at the close oflimitingcourt’s
any prejudice might by Judge’sevidence eliminated that have been caused

testimonyThe court instructed totestimony. jury onlythe consider the as
her,evidence of what said that the toldJudge defendant and not as

evidence that the in fact on Theparole.defendant was court informed the
nojury presentedthat evidence was as to the issue of whether the
was or not on parole. jurorsdefendant was The were also thatinstructed

they should not asspeculate to the defendant’s Juriesparole status. are
topresumed follow Willey,instructions. 163 N.H. at 539 that(findingCf.

jury to trialpresumed follow court’s curative instruction disregardto
trooper’s answer anregarding onlyunrelated and oninvestigation focus the

it); 905, (Ohioinallegations Warren,the case v.before State 588N.E.2d 912
1990)Ct. App. that a(noting is thepresumption regarding efficacy“[t]here

of curative ininstructions” case where witness made toreference the
paroledefendant’s officer immediatelyand court arendered curative

instruction). Further, we are not persuaded by argumentthe defendant’s
that timingthe of the instruction served to draw undue toattention the
testimony. Because the trial is in positioncourt the best to gauge
prejudicial impact, it has broad discretion to fashion the appropriate
remedial action. 163Willey, testimonyN.H. at 539. Given that the did not
reveal any specifics conduct,theregarding priordefendant’s criminal and

evidence,that the trial court a atprovided limiting instruction the close of
we that properlyconclude the court exercised its discretion it deniedwhen
the for adefendant’s motion mistrial.

In of our thatlight holding Judge’s did nottestimony unambiguously
convey theprior jury, giventhe defendant’s criminal conduct to and the

court,instruction triallimiting provided by the we need not address the
challenges requestdefendant’s other to the trial court’s denial of his for a

mistrial.

II. Right Self-Representation Standbyto and Counsel

argues standbyThe next that limited inparticipationdefendant counsel’s
the right self-representationtrial violated his of under the State and
Federal We claim under theConstitutions. first address the defendant’s

rely analysis.State and law to aid our Stateupon onlyConstitution federal
(1983).Ball, 226,v. 124 N.H. 231-33
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trial, himselfday representOn first of the defendant elected to withthe
standbythe that former counsel would serve as counsel.understanding his

mistrial,aafter the court denied his for theSubsequently, request
to from the remainder of the trial. Beforedefendant chose absent himself

courtroom, standbyhe clear that he did not want counselleaving the made
to him in his absence.represent

case, standbyof the the court asked counsel whetherAt the close State’s
or in apresent anythe wanted to evidence conferenceparticipatedefendant

court that thejury Standbyinstructions. counsel informed theregarding
on juryto do court then a conferencedefendant declined either. The held

explainedcourtstandby present.at which counsel was Theinstructions
Judge’s testimonythat a tolimitingit had inserted instruction address

objec-The the earlierrelating parole. acknowledgedto court defendant’s
tion that it to such anlimiting going giveto the instruction but stated was

objection.” oflanguageinstruction “over his The court reviewed the the
Thereafter, noting standbythe thatprosecutor.instruction with while

defendant,“speak standbycould not for” the the court askedcounsel
brieflyhe had counsel com-“any thoughts.” Standbycounsel whether

instruction, itthoughtthat helanguage indicatingmented on the of the was
ongood“a to include “there was no whetherpresentedidea” that evidence

juryand should notparole”the was or was not on that thedefendant
the status. the instructionsspeculate parole givingas to defendant’s After

whetherinquired theyto the court counsel to the bench andjury,the called
and, standbyhearing jury,had of the of the counselany objections, outside
to the the of the instructions.judge regarding wordingcommentedbriefly

deliberations, juryafter of the informedfollowingday,The several hours
onthe that it did not think it could reach a unanimous verdict ofanycourt

defendant,the The court the and he once more indicatedcharges. informed
intojurythat wish to The court the theparticipate. broughthe did not

courtroom, and called both coun-questioned foreperson, subsequentlythe
standby could not asel bench. The court noted that counsel “maketo the

to whether thefor a mistrial the State’s assought positionmotion” and
discussion, courta After some the and thecourt should declare mistrial.

Standby counselgive juryto a deadlock instruction.prosecutor agreed
told the jurythe The courtgiving “ma[de]that instruction sense.”stated

gavethe and then theattorneys”it “discussed issue withthat had the
day, found the defendantjury following juryinstruction. The thedeadlock

charges.on all fourguilty

I, Hampshire and thePart 15 of the New ConstitutionUnder Article
Constitution, criminalto the a defendantSixth Amendment United States

as torightof well as the counsel.guaranteed right self-representationis the
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(2003).14, 25 rightsv. 150N.H. Because these fundamental areAyer,State
antithetical, Id.rightexercise of one nullifies the other. When athe

“clearlydefendant and his to counselunequivocally” right bywaives
manner,exercising right timelyhis to himself in and hisrepresent a waiver

made,”“knowingly rightis and of ofintelligently the exercise the self-­
representation must be allscrupulously respected through stagescritical of
his criminal prosecution and cannot be revoked without affirmative action
by the defendant to rescind waiver righthis and to exercise his to counsel.

omitted). Nonetheless,Id. at 26 (quotations and citations standby counsel
may defendant,be appointed, objectioneven over of the “to aid the

if help,and when the to berequests[defendant] [defendant] and available
representto the in the ofevent that termination the defen­[defendant]

806,dant’s is v. 422self-representation necessary.” California,Faretta U.S.
(1975).835 n.46

In v. Wiggins, 168, (1984),McKaskle 465 177-79 SupremeU.S. the
standbyCourt addressed the extent of proper participationcounsel’s when

a defendant ofrightexercises his self-representation. See 150N.H. atAyer,
27. The Court explained that a right self-representationdefendant’s to
encompasses rightthe “to control the organization and content of his own
defense, motions, law,to arguemake to to inpoints dire,of voirparticipate

question witnesses,to and to address the court and the jury appropriateat
inpoints McKaskle,the trial.” that,465 U.S. at 174. The Court ruled in

determining whether a right self-representationdefendant’s to has “been
respected, the primary focus must be on thewhether defendant had a fair
chance to present his case in his own atway.” Id. 177.

Recognizing objectivesthat underlying right“the the [of self-­
representation] may be undermined by excessivelyunsolicited and intru­

by counsel,”sive participation standby “impose[d]the Court some limits on
the extent standbyof “First,counsel’s participation.”unsolicited Id. the
[self-represented] defendant is entitled to actualpreserve control over the
case he present Indeed,chooses to the jury.”to Id. at 178. is the core“[t]his
of the [right self-representation].”of rightId. Erosion of this occurs if
counsel, objection,over the any significantdefendant’s interferes with

defense,tactical ofdecision the controlincluding questioningthe over the
witnesses,of or if counsel speaks any“instead of the defendant on matter

omitted).importance.” Ayer, “Second,of at150 N.H. 27 (quotation partici­
pation by standby counsel thewithout defendant’s consent should not be

destroyallowed to jury’sthe that the defendantperception representingis
McKaskle,himself.” at465 U.S. 178. The noted that “excessiveCourt

involvement by presence jury] destroycounsel the of the will the[in
appearance that the defendant is” himself. Id. at 181.representing
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Nonetheless, bar oncategorical participationmade clear “that athe Court
at 182.jury unnecessary.”in is Id.by standby presencecounsel the of the

case, that counsel’sargues standbyIn thethis defendant
in He firstthe limits set out McKaskle.participation at trial violated

a tacticalthat counsel “interfered withstandby significantcontends
limiting regardingof the instructionby assentingdecision defense” to the

limitingthat thegiveWe It is clear the court intended toparole. disagree.
previouslythe the defendant’sregarding parole despiteinstruction issue

it hadobjection thoughts onlyfor counsel’sstandbystated and asked after
did thegive Standby requestto the instruction. counsel notdecided

inRather, thatmerely opinion languagehe stated his certaininstruction.
McKaskle,in there is “nogoodinstruction was “a idea.” As notedthe

Id. at 176.Thestandby participation.”absolute bar on counsel’sunsolicited
ofdignity autonomy“exists the andright self-representationof to affirm

occasionally,atmay,accused the ofwhat leastpresentationthe and to allow
however,defense”; “these can beobjectivesthe accused’s possiblebe best
standby Id. at 176-77.categorically silencingachieved without counsel.”

Here, his defense. was thegiventhe defendant maintained control over He
in chosejuryto the conference on instructions andopportunity participate

notto do so. at that counsel’s did(finding participationnot See id. 181
with the case the defendantinterfere the defendant’s control over where

court”).present positionto his own to thegiven ample opportunity“was
“substantiallythat didAccordingly, standbyconclude counsel notwe

decisions, of thespeakwith or ... insteadany significantinterfere tactical
importance.”on matter of Id. at 178.anydefendant

inargues standbyThe next that counsel’s participationdefendant
thatin the “thepresence jury gave impressionsidebar conferences of the

for defense.”[standby managinghad resumed theresponsibilitycounsel]
we doproperlythat this issue wasAssuming, deciding, preserved,without

“de­find that counsel’s in sidebar conferencesstandby participationnot
stroy[ed] representingthe that the defendantjury’s perception [wa]s
himself.” Id.

that, trial, jurycourt theThe record at the start of the informedreflects
furtherhimself. courtrepresentingthat the defendant would be The

standbythat counsel would serve asexplained the defendant’s former
trial, theDuringas needed.counsel and consult with the defendant

wit-and cross-examined twopresented openingdefendant an statement
himselffor the When defendant decided to absentnesses theprosecution.

thecourtroom, jury “[j]ustthat asfrom the the court informed the
trial, hasthe alsohas to himself at defendantright representdefendant a

his trial.” The court reiteratedpresentto his to be atright give up righta
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this information in its toclosing charge jury, statingthe that “[t]he
attorneydefendant’s decisions to without an and not to attendproceed a

portion of the trial no onwhetherbearing guilty guilty.have he is or not You
are anynot to draw inference unfavorable to the defendant from the

rights.”exercise of these
Furthermore, standby counsel no notquestioned witnesses and did make

Rather,a closing argument. standby onlycounsel’s active inparticipation
the ofpresence jurythe was to the two Bylimited sidebar conferences.

nature,their these hearingconferences were conducted outside the of the
Dictionary (9th 2009)jury. (definingSee Black’s Law 1507 ed. “sidebar

in partconference” relevant as among judgediscussion the“[a] and
counsel . jury’s hearing”).. . outside the Given the limited extent of

here,participation we conclude that no violation occurred.
sayNor can we that the jurycourt’s comment to the that it had

“discussed the issue with the attorneys” jury’sconfused the “perception
that the defendant was atrepresenting Ayer,himself.” 150 N.H. 28. The
trial court neither the jurytold that counselstandby supported the

standbyinstruction nor thatsuggested counsel forspoke the defendant.
Indeed, explainedthe court to the onjury separatethree occasions that the
defendant had the toright represent himself. standbyGiven counsel’s
minimal presenceinvolvement in the jury,of the the court’s comment fell
short of on theinfringing rightdefendant’s of self-representation. Cf.
McKaskle, 465 U.S. at (finding standby185-86 counsel’s unsolicited com-
ments in of juryfront the did not self-representederode the defendant’s
appearance injury partbefore the theybecause were and for“infrequent
the most part explainedinnocuous” and the court trialat the outset of that

himself).the defendant would be representing
(Del.State,The 1996),defendant cites Snowden v. 672 A.2d 1017 in

support of his argument that standby participationcounsel’s in the sidebar
right Snowden,conferences violated his of Inself-representation. the

SupremeDelaware Court held that the trial court’s exclusion of the
self-represented conferences,fromdefendant sidebar in standbywhich
counsel participated, constituted a of ofrightdenial his self-representation.
Snowden, Here, however,672A.2d at 1022. the defendant was not denied
the opportunity Rather,to inparticipate conferences. hesidebar chose to

Thus,absent himself from trial. inapposite.Snowden is
As the Federal Constitution the no greater protectionoffers defendant

circumstances,than the State Constitution does these Ayer,under see 150
30; 177-79,McKaskle,N.H. at 465 U.S. at we reach the same result under

the asFederal Constitution we do under the Constitution.State



596

III. Prison SentenceExtended

himfindingthat the trial court erred inFinally, arguesthe defendant
651:6.imprisonment pursuantfor an extended term of to RSAeligible

651:6,11(a) (2007), may sentencedperson [toUnder RSA convicted be“[a]
finds,of if the includes suchimprisonment]an extended term court and

record, previouslyin that . twice beenfindings personthe such . . [h]as
state, in ofjurisdiction,in or on in excessconvicted this another sentences

2012)651:6, III in relevant thatyear.” provides, part, “[i]fone (Supp.RSA
II, possibleand if notice theparagraphauthorized I or written ofby

21 to thedays prioris the defendant at leastapplication givenof this section
trial, mayhis or a bejurycommencement of selection for her defendant

imprisonment.”sentenced to an extended term of
2008,Here, occasions, in theJanuaryon in 2007 againtwo March and

offiled its intent to seek an extended termpretrialState a notice of
that inupon two convictions had resultedimprisonment priorbased

specify priorin of one The notices did not theyear.sentences excess
Atrely. sentencingconvictions which intended to theupon the State

13, 2011, three ashearing January prioron the State identified convictions
(1) yearan term: a five-to-ten standseekingthe basis for extended

1999, from convic-imposedcommitted in which stemmed a 1998sentence
(2) sentence, ation; a which fromyear suspendedfive-to-ten resulted

(3)2009;conviction, andimposedof which were inseparate years1998 two
a more thana for which the defendant received sentence of2009 conviction

year.one
court in an extendedargues imposingThe that the trial erreddefendant

651:6,11(a)because, at time the Stateimprisonmentterm of under RSA the
innotices, once on a sentence excessimprisoned onlyfiled its he “had been
inthe Stateargument put bya A was forward defendantyear.”of similar

(2001), InHammell, 313 under a former version of the statute.v. 147 N.H.
Hammett, the court erred theby applyingdefendant that trialarguedthe

theprisonof the sentencespriorterm statute because one twoextended
pendinguntil his in theimposedrelied had not been after arrestuponcourt

thereHammell, Id. We found thatdisagreed.matter. 147 N.H. at 322.We
tostatutorythe or the schemenothing in of statuteplain languagewas the

in “previously imprisoned”former statute beenphraseindicate that the the
subjectof commission of theimprisonment prior to the date themeant
that,as atRather, requiringthe former statuteinterpretedoffense. Id. we

convictions, resultingtwo eachpriorthe court find:sentencing,the time of
in of Id.year.on a sentence excess oneimprisonmentin

it into2003, bringIn amended RSA 651:6 tolegislaturethe
Apprendidecision inSupremethe United Court’scompliance with States
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(2000). Dansereau, 596,v. Jersey,New 530 U.S. 466 State v. 157 N.H. 600
(2008). so,In itdoing replaced “imprisoned”the word with “convicted” so

11(a)651:6,that RSA providesnow that a court anmay impose extended
of if courtimprisonmentterm the finds that the defendant “has twice

onpreviously been convicted ... in of year.”sentences excess one Id.
651:6,11(a)).(quoting current version of RSA We examined the legislative

history of these amendments in Dansereau and that the legislature’sfound
replacement “imprisoned”of with solely“convicted” was intended to
ensure that the provision comported Apprendi regard-with the inholding

court,the in aing circumstances which jury, imposerather than a could a
of imprisonment maximum,term beyond the andstatutory not to effect a

substantive tochange priorthe scheme. atstatutory Id. 601-02.Accord-
2003,ingly, since we interprethave continued to requiringthe statute as

the court to make two findings before it imposes an extended term of
(1)imprisonment under this section: thethat defendant was previously
(2)twice,imprisoned fromresulting year.sentences in ofexcess one

Motion, 414; Dansereau,163 N.H. at 157 N.H. at 599.

case,In at notices,this the thetime State filed its the defendant had
twice previously been inconvicted and-sentenced excess of one butyear he

However,had been imprisoned only once. prior sentencing,to his the
prior suspendeddefendant’s sentence been inimposed, resultinghad a

term Thus,second of imprisonment year.in excess of one the trial didcourt
not inerr that thefinding statutory requirements were satisfied in that the

previouslydefendant was twice imprisoned from inresulting sentences
excess of year.one

The defendant further thatargues the trial court erred in animposing
extended term imprisonmentof because specifythe State’s notices failed to
the it toprior upon rely.convictions which intended He contends that notice

specificof the prior convictions must be “to thegiven allow defendant to
prepare to the allegationrefute of toqualifying prior convictions” and

notified,ensure “that fully makingthe defendant be before decisions about
trial,whether to or toplead guilty go possibleof the of hisconsequences

actions.”

We previously objective byhave said that the to be theserved
pretrial “givenotice is to the an offer toopportunitydefendant to evidence

148,the findings requiredrefute the statute.” State v. 130by Coppola, N.H.
(1987) statute).omitted) (decided(quotation155 and under formerellipsis

However, pretrialthe failure of a to in notice theprosecutor specify the
itparticular grounds upon requestingwhich would for extended termrely

sentencing sentencing inappli­will not render the extended term statute
unless Id.prejudice.cable the defendant can show actual
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Here, any prejudicethere no that the defendant sufferedis evidence
relytoto which convictionsit intendedspecify priorfrom the State’s failure

(1991)Hurlburt, 143, (finding, underv. 135 N.H. 148-49upon. StateCf.
statute, no where State notifiedprejudiceformer that defendant suffered

andsentencinghim to his trial of its intent to seek extended heprior first
whyand as toargumentsto refute State’s evidenceample opportunityhad

warranted). argumentThe defendant makes nosentencingextended was
consequencesnot informed of the of his decisionfully possiblethat he was

trial,him,notifyas a the failure to to ofpriorto to trial result of State’sgo
Indeed,it to he does notrely.convictions which intendedspecific uponthe

notices,that,the fact at the time filed its he had beenthe Statedispute
which relied atuponconvicted on two of the three convictions the State

2009, onMoreover, imprisonedof the had atsentencing. as defendant been
Thus,of well in advance of hisyear.two in excess oneleast sentences

trial, conse­opportunity weigh possible2010 he had the to theFebruary
Further,to the doesgoingof or trial. defendant notquences pleading guilty

to in its noticesspecify priorthat the State’s failure the convictionsargue
at tosentencinghim of to evidence refutedeprived opportunitythe offer

N.H. at 155.findings required by Coppola,the the statute. See 130
eligiblenot in the forfindingthe trial court did err defendantAccordingly,

term imprisonment.an extended of

Affirmed.
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