
570

— Lancaster District Division1st Circuit
No. 2012-198

Mary Evans

v.

Realty, LLCJ Four

16,Argued: January 2013
13,FebruaryOpinion 2013Issued:



571

Frizzell,Waystack Lawyers,Trial of R. WaystackColebrook and(Philip
brief,L.Sandra Cabrera on the Ms. fororally),and Cabrera the petitioner.

Kazan, McDonald, PLLC,Shaughnessy, Kasten & of Manchester
(Brian C. theShaughnessy on brief and fororally), respondent.the

Dalianis, (J Four),C.J. The Fourrespondent, Realty,J anappealsLLC
— J.)order of the (Patten,1st Circuit Court Lancaster District Division

finding (2007)that :3,it violated RSA 540-A:2and II by using self-help to
Evans,evict the petitioner, Mary and awarding damagesher actual of

$3,000 IX(a)attorney’s costs, 2012).and 540-A-.4,fees and see RSA (Supp.
inWe affirm inpart, part,reverse and remand.

found,The trial court or the supports, followingrecord the facts. The
petitioner lived for inapproximately yearsfive an apartment with two
bedrooms, kitchen, living room, bathroom,a a and one of apartwhich was

Resort,resort called “Naturally New Hampshire Healthfully Yours Inc.”
The petitioner’s apartment adjacentwas to the resort’s officeand was not
part portionof the hotel of the resort. The notpetitioner did have a written
lease; she in apartmentresided the as a at topursuanttenant will an
informal agreement priorwith the resort’s owner.

9,The respondent Januarybecame the owner of the onpropertyresort
2008,having purchased it at a inforeclosure sale late 2007.Because she was

foreclosure,unaware of petitioner priorthe the continued to rent to thepay
owner of the resort.

3,2008,August respondent dispatchedOn the its to theagent petitioner’s
apartment to her. The at withagent petitioner’sevict arrived the residence
a deputy policesheriff and a town and told her that she had to leaveofficer
her all her ofapartment property by day. petitionerwith of the end the The
complied agent’swith the demand.

The apetitioner brought petition against respondentthe under RSA
540-A, thechapter alleging respondent’sthat conduct violated RSA 540-A:2
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IX(a).540-A:4, an:3, Followingdamages under RSAseekingand II and
favor, thisand appealtrial court ruled in herevidentiary hearing, the

followed.
novo, findingsbut to itsrulingsthe court’s de deferlegal“Wereview trial

430,McClammer, 163N.H.fact if the record.” O’Hearne v.supported byof
omitted).(2012) (quotation436

courtargues erroneouslythat the trial deter­respondentThe first
chapterthe of 540-A.meaningit was a “landlord” within RSAmined that

statutorytheinterpret pertinentthis issue that weResolving requires
de novo.statutory interpretationthe trial court’sWe reviewprovisions.

(2012).Trust, 62, arev. 164 N.H. 67 WeRealtyTown Atkinson Malbornof
in the oflegislature expressedfinal of intent of the as wordsthe arbiter the

theexamining languagea Id. the ofthe considered as whole. Whenstatute
Id.statute, ordinary meaning to the words used.ascribe the andplainwe

and notintent the statute as written willlegislative frominterpretWe
have add that themight languagethe said orlegislatureconsider what

in theinterpretto Id. We also a statutedid not see fit include.legislature
in Id.statutoryof overall scheme and not isolation.context the

(2007) owner,540-A:l, as orI defines a “an lessor“[IJandlord”RSA
includingor residential manufac­premisesthereof who rents leasesagent
to anotherspace housing park person.”or in a manufacturedhousingtured

added.) that it not meet thisrespondentThe contends does(Emphases
because, it nor leasedit the neither rentedpremises,definition while owned

reasons,Thus, theto the underapartment respondentthe her.petitioner’s
540-A:l, I, notof RSA it is a “landlord.”meaningplain

First, relying uponinpetitioner arguments response.The raises three
a newlaw, respondentshe the createdpetitioner arguesthe that andTexas

I v.by See Twelve Oaks Towerrelationship implication.landlord/tenant
(Tex. 1996)102, App. (“parties’ post-­110Allergy,Premier 938 S.W.2d

conduct, andpossession premisesof theincluding continuedforeclosure
knowledgefull of foreclo­of rent withacceptance paymentsandpayment

lease”). law, a landlord-­sure, a Texas “[w]hennew Undercreated
isrule is that a tenant’s leasegeneralthemortgagor upon,is foreclosed

Coinmach, Inc., 349Corp. v. S.W.3dAspenwood Apartmentterminated.”
(Tex.2012). occurs,(Tex. the621, 631 2011), When thisreviewApp. granted,

entermay “independentlyat a foreclosure salepurchasertenant and the
torelationshipFor such a newrelationship.” Id.into a new landlord-tenant

a newexist, consent to enter intomust manifestpartiesbe found to “both
not, withoutin doespossessionA tenant’s mere continuationlease.” Id.

contrast, aBySee id.more, relationship.a newestablish landlord/tenant
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“landlord’s either or it an election todemanding acceptingrent constitutes
a tenancycreate Id. at 632.relationship.”

Thus, Oaks, byin Twelve a relationshipnew aroselandlord/tenant
when,implication after thatlearning Depositthe Federal Insurance
(FDIC)Corporation had theupon property,foreclosed the tenant contin-

FDIC,to occupy premises payued the and rent to the which it.accepted
Oaks, Jacob,Twelve 938 at 110. In MortgageS.W.2d ICM v. 902Corp.

(Tex. 1994), however,S.W.2d 527 App. although “clearlythe tenant mani-
foreclosure,”fested her desire to lease the afterproperty mortgagee,the

“through her,torepeated onlyits refusals rent” fromaccept “revealed
Jacob,inunwavering leasingdisinterest the house to at902 S.W.2d[her].”

533. theAlthough mortgagee tight”instructed the tenant to “sit ituntil
obtained clear title to the property, this was “insufficient as a matter of law

omitted).giveto to a lease.” (quotationrise new Id.

case,In petitionerthis the that paidconcedes she never rent to the
respondent and was never “specificallyaware that respondent][the owned

apartment.”her notShe was even of theaware foreclosure until the sheday
was Nor anyevicted. is there evidence the respondentthat ever demanded
that petitionerthe rent.pay Although the respondent attemptdid not to
remove forpetitionerthe eight becomingmonths after the owner of the
premises, time,during that entire petitioner paidthe rent to the prior

circumstances,owner. Under these assuming, deciding,without that our
law is consistent with law on point,Texas this the andpetitioner’s
respondent’s post-foreclosure notconduct did evince their mutual consent
to enter ainto new a ofrelationship, as matter law.landlord/tenant

Next, petitionerthe asserts that arespondentthe is landlord within the
meaning of RSA 540-A her atchapter tenancybecause will with the prior

predatedowner atmortgagethe issue. She entered into the informal
2003,agreement priorwith the resort owner in the priorand resort owner

that,obtained the at inmortgage petitionerissue 2006. The argues under
circumstances,these the respondent, purchaseras the at foreclosurethe

sale, took subject See,the resort herproperty tenancy e.g.,to at will.
Property: Mortgages(Third) (“Foreclo-(1997)§Restatement of 7.1

sure notdoes terminate interests in realthe foreclosed estate that are
foreclosed.”);senior to mortgage being Mortgages §the 55 Am. 2dJr. 595

(“The(2009) rights estate,of a tenant in possession of real under a lease
prior to the ongiven mortgageexecution of a the same are notpremises,

extinguished by a of mortgage; purchaserforeclosure the the at the
had,acquires greaterforeclosure sale no interest than the andmortgagor

lessee.”). Annotation,ofbecomes the landlord the See generally ofEffect
(1921).Lease,Foreclosure as 14 ButMortgage Terminating A.L.R. 664of
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at foreclosure(generally,349 631Aspenwood Apartment Corp.,see S.W.3d
1197,lease); Sanders, 1200-01Molla v. 981 A.2dpriorterminates but cf.

(D.C. 2009) (if recorded,not it “iswith is ineffectivepriorlease owner
thatpurchaser,” includingagainst purchasera bona fidesubsequent

sale).inacquired property foreclosure

however, the priorhad a at will withonly tenancypetitioner,The
righta to the“A at will an which conferstenancy simplyowner. is estate

partiesfor as bothperiodof leased such indefinitepossession premisesthe
v.continue.” Public Service Co.possessionshall determine such shall

omitted).(1930)Voudomas, 387, “The continuance84 (quotationN.H. 391
andthe of the landlord’stenancy depends upon presenceof the at will

(SECOND) OFthe continue.” RESTATEMENTtenancytenant’s wills that
Property: (1977).Thus, for§ comment e at 39Landlord & Tenant 1.6

dies, tenancythe ceasesinstance, landlord or tenantwhen either the
in party agreeinterest and the other“unless the decedent’s successor

tenancya cannot beId. “It is well law that at willotherwise.” settled
389;Voudomas, N.H. at see RESTATEMENTassigned or transferred.” 84

Property:(Second) Tenant, § issupra 15.1. Thisof Landlord &
partiesbothonly longat will exists as astenancy inherentlybecause “[a]

only longto this soThey positionare in a exercise willwill its continuance.
at will canoriginal tenancyinterests. Hence thetheyas retain their

(SEC­parties.”the RESTATEMENTonly originalexist betweeninherently
Property:OND) Tenant, § b 86.supra& 15.1 comment atLandlordof

will, thepetitioner’s tenancyit a the withonly tenancywas atBecause
As trialuponterminated foreclosure. thenecessarilyownerprior resort

concluded, respondent’sat became thepoint, petitionercourt that theaptly
not, however,is in aA tenant at sufferance landlord-­tenant at sufferance.

(1984).Dobrowolski, 572, 575 Asv. 125 N.H.relationship.tenant See Hill
generallyin at describedtenancy“A sufferance has beenwe Hill\explained

possessorya who had apersonas an in land which exists wheninterest
conveyance, continueswrongfullyin land virtue an effectivebyinterest of

Id.of such interest----”in the the after the terminationof landpossession
omitted). noin fact” because there is“tenancyIt is not aat 574 (quotations

omitted).(quotationId.and at 575between landlord tenant.”“privity [the]

notthat at will wastenancythe asserts herAlternatively, petitioner
to it.joined partywas not as aby because sheterminated the foreclosure

Bank, 618,LLC, 928 620Rogersv. N.Y.S.2dFlushing Sav. FSB 509See
2011) statute, a(under law, because, tenants ofbyYorkNew(Sup. Ct.

action, joinfailure to themto foreclosurenecessary partiesareproperty
sale). thisInby makingforeclosure andtheir unaffectedleaves interests
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however,argument, the relies cases the statu-petitioner upon construing
tory schemes analyzedof states other than New has notHampshire. She
our statutory scheme to demonstrate that was a necessary partyshe to the
foreclosure action it.under Nor has she addressed HampshireNew case

subject. Bank,law Snyder 32,on this v. N.H. SavingsSee 134 N.H. 37
(1991) (lessee whose lease has isbeen recorded entitled to notice of

sale).foreclosure circumstances,Under these we argumentconsider her
ourinsufficiently developed for review.

petitionerThe next argues regardlessthat the respondentof whether is
“landlord,”a is protectionsshe entitled to the of chapterRSA 540-A

because her tenancy at sufferance followed tenancythe termination of her
Hill,at will with priorthe resort owner. 125See N.H. at 575-76(explaining

that ofprotections chapterRSA apply only540-A to tenancies at sufferance
that have “followed the termination of a conventional leasehold relation-

Voudomas,seeship”); N.H. at (tenancy84 390 at will is leasehold under
law).New Hampshire

Hill, plaintiffIn andthe her former ahusband sold to thehome
defendant, and the plaintiffdefendant allowedthe to remain in the home for

daystwo after the ofpassage Hill,title apursuant to short lease. 125 N.H.
573, When,at 576-77. day, plaintiffafter the second the refused to leave the

premises, despite it,the defendant’s demands that she vacate the defendant
used evict Id.self-help to her. at plaintiff573-74.The thesued defendant for
trespass and for violation of chapterRSA 540-A.Id. at 573.The defendant
successfully claims,moved to dismiss both the plaintiff appealed onlyand
the dismissal of the chapterRSA 540-A Id.claim.

On appeal, the defendant argued that RSA 540-A did notchapter
apply to him relationshipbecause his plaintiff tenancywith the was a at

atsufferance. Id. 574. disagreed,We thatholding tenancywhen the at
sufferance follows “the termination of a conventional leasehold relation­

RSAship,” 575,540-A atchapter applies. Id. 576.We that whenexplained
legislature 540-A,the enacted chapterRSA it to “remove[ ]intended the

landlord’s rightcommon law to inself-help evicting a residential tenant
whose attenancy preceded bysufferance was a different leasehold
tenancy.” Id. at 575. We observed that RSA generally prohibits540-A:2 a
residential landlord from to “circumventattempting procedureslawful for

540,”pursuanteviction to RSA and that RSA 540 tochapter applies
Id.; Dziewisz, 587,tenancies at sufferance. see AIMCO v. 152Props. N.H.

(2005)589 (holding that current of RSA 540 tochapter appliesversion
sufferance). “Therefore,tenancies at .when RSA 540-A:2 . . forbids a

residential to attemptlandlord to circumvent the eviction underprocedures
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to evict540, forbidding self-helpit is landlords to usechapter clearlyRSA
Hill, atat 125 N.H. 575.tenants sufferance.”

lease,two-day plaintiff’sof the short thealso held that becauseWe
of “a conventional leaseholdat sufferance followedthe terminationtenancy

lease,Likewise,575, two-dayof the therelationship.” Id. at 577. because
theplaintiffthe was a “tenant” withinwas a “landlord” anddefendant

Id. at 577.meaning chapterof RSA 540-A.
however, because,instant case is problematic,of Hill to theApplication
the termination oftenancythe at sufferance followedalthough petitioner’s

the with someonea she had leaseholdrelationship,conventional leasehold
a two-dayin Hill had leaseplaintiffthan Whereas therespondent.other the

defendant, underher “landlord” RSAmakingwith the the defendant
here, at the resort540-A, priorwas the tenant will ofpetitionerthechapter

the respondent.into a withrelationshipowner. She never entered leasehold
Hill andus this factual difference betweenThe before is whetherquestion

inresult than did Hill.compelsthe us to reach a different weinstant case
that itWe conclude does.

in isthat this case a “landlord”respondentdecline to hold theWe
the petitioner’sthat it orany “rent[ed] lease[d]”absent evidence ever

540-A:l,her, I, that to have doneto RSA or it could be deemedapartment
assertions, focusContrary petitioner’slaw. to theoperation “[t]heso ofby

conduct ratherunacceptableof 540-A... is to deter landlordchapterRSA
(2009)280,Fuller, 283harm v. 158 N.H.remedythan to to tenants.” Wass

omitted). 540-A:l, I, a “landlord” as onespecifically defines(quotation RSA
added.)(Emphasis We mustpremises.”rents or leases“who residential

written, meaning.plainto its Seeaccordingthis statute asinterpret
theTrust, legislatureN.H. at 67. Had intended164RealtyMalborn

against those whochapter broughtunder 540-Ato beactions RSAdamages
it have stated.residential could so Seepremises,”do not or“rent[ ] lease[ ]

(Conn. 1996)Dev., A.2d 1363, 1367-68Bank, 677WhitneyFed. FSB v.First
(after “land­foreclosure, definingunder statutewas “landlord”mortgagee

omitted)).ellipsesanddwelling (quotations“the of the unit”lord” as owner
construction, freecourse, it is towith ourlegislature disagrees“Of if the

Wass, at For all of the aboveas it fit.” 158N.H. 283.the statute seesamend
therefore, that thereasons, we trial court’s determinationreverse the

RSA 540-A.chapterwas a “landlord” underrespondent

the petitioner’sthat it was notarguesThe becauserespondent
540-A, toit was entitled useofmeaning chapterwithin the RSA“landlord”

mayat salea a foreclosurecontrary, purchaserto evict her. theself-help To
Wood,v. 154tenant at sufferance. See Greelishnot to evict aself-helpuse

(“The(2007) lessor,owner,521, (2006); purchaseror527 540:12N.H. RSA
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mayor real estate recoveranyat a sale of tenementmortgage foreclosure
lessee, inpersonor otheroccupant, mortgagor,thereof from apossession

in to the sameright, writing quitit without after noticepossession, holding
prescribed.”).as herein

in had ain is The defendant Greelishdispositive.Our decision Greelish
Greelish, atin 154 N.H. 521.Whenproperty.life estate certain residential

sale,at a foreclosure the life estateproperty plaintiffthe was sold to the
Thereafter,Id. the filed a landlord-although plaintiffwas terminated.

inright possession, engagedtenant writ to establish his to he also conduct
at Each sued forpartyintended to force the defendant to leave. Id. 521-22.

ofdamages. plaintiffsId. at 522.The trial court found that the harassment
defendant, sufferance,the whom the court found to be a tenant at

“an attempted self-help (quotationconstituted constructive eviction.” Id.
omitted). plaintiffOn the that he was entitled to useappeal, argued

sufferance,self-help tenancyto evict the defendant because her at unlike
Hill,the at in of ortenancy sufferance arose outside the rental leasehold

context. See id. at 524.
reviewing development statutoryAfter of the common law and the

eviction, thatprocess disagreed.for we Id. at 524-27.We concluded both
statutory summary“the in 540 was available to theprocess chapterRSA

527; 540:12,plaintiff,” id. at see RSA and that “the time when the public
interest the of for a at a foreclosurerequired self-help purchaserexistence
sale to recover from a tenant at sufferance haspossession passed.”
Greelish, 154 N.H. at 527.

The thatrespondent argues distinguishableGreelish is because the
statutory summary process was not to evict the in thispetitioneravailable
case. The that it notrespondent summary processcontends could use the
in a hotelchapter petitioner’s apartment merelyRSA 540 because the was
“room,” 540:l-a, I,which was not rented for purposes.residential See RSA

IV(b) (2007)II, restricted as real for(defining property property rented
hotels, motels, inns,“residential for in touristpurposes” except “[r]ooms

use”). Thisdwellingshomes and other rented for recreational or vacation
thatargument unavailing. specifically petitioneris The trial court found the

resort, in a “fullwas a “residential tenant” of the who resided two-bedroom
notIn of the doesapartment.” light findings, respondentthese which

thatrespondentwe with thechallenge supports, disagreeand the record
540 was unavailable.summary process chapterthe under RSA

inuponIn relies our decisionmaking argument, respondentthis the
Owens, (1997), from thisdistinguishableAtwood v. 142 N.H. 396 which is

operatingin a tavern “for the ofpurposecase. The tenants Atwood rented
omitted).Atwood, (quotation142 N.H. at 397a bed and breakfast.”

ofpremises, primary purposealso to live on theAlthough they happened
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commercial,the leasehold was breakfast;to run the bed and its residential
component was merely “incidental.” at circumstances,Id. 399. Under these
we held that the statute regarding security deposits for residential
premises 396, 399; (2007).did not apply. Id. at see RSA 540-A:6 In the

case, contrast,instant by purposethe sole of the petitioner’s tenancy was
She,residential. Atwood,unlike the intenants onlyrented a residential

unit; she did not rent the commercial inproperty which the residential unit
above,was located. forAccordingly, the reasons detailed upholdwe the trial

court’s determination that the respondent was not entitled to use self-help
to evict the petitioner.

At oral argument, the parties agreed that a common law theory of
(inrecovery Hill,could to the facts ofapply this case. See 125 N.H. at 573

violation,addition to claiming statutory tenant sued landlord for trespass);
Greelish, 154 N.H. at 521-22 (purchaser at foreclosure sale sued for
harassment). However, although petitionthe was not inincluded the record
on appeal, partiesthe have represented that the petitioner alleged only a
claim under RSA chapter Having540-A. that petitioner’sdetermined the
RSA 540-Achapter claim is not against respondent,viable the we remand
so that the petitioner may seek leave to amend her writ to correct this

ERG, Barnes, (1993)deficiency. 186,Inc. v. 137 N.H. 189 (relating toCf.
claim).pre-trial dismissal of

part;in part;reversed inAffirmed
and remanded.

LynnConboy, Bassett, JJ.,and concurred.
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