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(Susan McGinnis,P. seniorattorney generalA. Delaney,Michael
attorney orally),on the forgeneral,assistant brief and the State.

defender, Concord,Graham,E. of on theDorothy appellateassistant
orally,and the defendant.brief for

(Colburn, J.),CONBOY, thejurya trial in CourtFollowing SuperiorJ.
defendant, Casanova, seeattempted kidnapping,was ofDaniel convicted

(2007), felonious(2007); attempted aggravated629:1 633:1 andRSA RSA
AFSA), 629:1; (Supp.RSA 632-A:2(attemptedsexual assault see RSA

2012). (1) jurythat: a unanimousappeal,On he he was deniedargues
(2) he to aon the AFSA and was entitledattempted charge;verdict

“mergercharge uponof the based theattempted kidnappingdismissal
in part.We affirm in and reversepartdoctrine.”

A.T.,12,2010, theJulyjury followingcould have found the facts. OnThe
victim, on theyounger playingand her sister wereseven-year-old female

suit.bathingof in Nashua. A.T. was awearingoutside their homeporch
ofbicycle path,street is a which are obstructedportionsAcross the there

aA.T.was she sawvegetation. playing,otherbyfrom view trees and While
man, defendant, a end of herbicyclelater the bn at theidentified as

BelievingA.T. toThe told and her sister “come over.”driveway. defendant
him, defendant.approachedthat she-knew A.T. the

street, bicyclethe and intoalong path,A.T. across theThe defendant led
home andpath.to the The distance between A.T.’sclearing adjacenta small

in the the defendantclearing,is 207 feet. Onceclearing approximatelythe
A.T. immediately pulleddown feet.A.T.’s suit bottom to herpulled bathing
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her suitup bathing bottom and to Thestarted leave. defendant then
left; however,reached out and touched her hand before she A.T.was able to

“get away” home,and return to her athome. Once A.T. informed her
mother about hadwhat occurred.

The defendant was andsubsequently attemptedarrested withcharged
trial,attempted FollowingAFSA and akidnapping. jury he was convicted

of charges.both This appeal followed.

The arguesdefendant first thethat trial court denied him a
onunanimous verdict the attempted charge. The attemptedAFSA AFSA

indictment inalleged, pertinent part:

defendant],[T]hat with the thatpurpose[the the crime of [AFSA]
be against 13,committed a child ageunder the of escorted A.T.
(born 2003)in to an isolated area pulledwooded and down her

bottom, which,bathing suit under the circumstances heas
be,believed tothem constituted a stepsubstantial toward the

commission of the ....crime

632-A:2,Pursuant to RSA a is ofperson guilty AFSA a underagainst child
agethe of ifthirteen he engages child,either in sexual penetration with the

632-A:2,1(1),see RSA or “intentionally touches directly, throughwhether
clothing, otherwise,or genitaliathe of [the child] under thatcircumstances
can reasonablybe as beingconstrued for the sexualpurpose of arousal or
gratification,” 632-A:2,RSA II.

trial,At the defendant thatargued jurythe was required unanimouslyto
— —agree which act penetration touchingor for gratificationsexual he

intended to rejectedcommit. The trial court argumentthis and instructed
jury they agreethe that “must all that the Defendant intended to either

inengage penetrationsexual of the other or in the of theperson touching
person’sother genitalia under circumstances that can be reasonably

beingconstrued as for the ofpurpose gratification.”sexual arousal or The
defendant that himargues this instruction tojuryallowed the convict
without being unanimous as to the constituting attemptedelements AFSA
because the disagree.two variants ofAFSA require different elements. We

Juries must be unanimous each ofonly as to element an offense. See
(2007); (2008).Munoz, 143, 147 Here,625:10 seeRSA also State v. 157N.H.

the defendant ofcharged Attemptwas with and convicted AFSA.attempted
is an inchoate crime that is considered a in itself.substantive offense and of
Munoz, 157N.H. at 147. attempt requires identifyThe statute the State to
the intended but not require proveoffense does the State to and theplead

175,Johnson,elements of the intended offense. 144State v. N.H. 178
(1999). variants of not of crime ofStatutory AFSA are elements the
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179. and forattempted penetration touchingAFSA. See id. at Because
AFSA, 178-79,atare of id. thegratification statutorysexual variants see

required specificwere to find act thejurors unanimouslynot which
commit; they unanimouslyto it sufficient thatdefendant intended was

Therefore,concluded that the intended to commit either variant.defendant
jury deprivehold that the trial court’s instruction did not the defendantwe

of a unanimous verdict.
Next, hisby denyingthe that trial court erredarguesdefendant the

thecharge.motion to the He contends thatattempted kidnappingdismiss
his conviction for be-“merger prohibits attempted kidnappingdoctrine”

in aattemptedthe to show that he to A.T.cause evidence failed confine
manner of efforts to commit AFSA.independent attemptedhis

when, aattemptedA commits the crime of “withperson kidnapping
committed, anythinghe does omits to dopurpose [kidnapping]that be or

be,which, actunder the as he believes them to is an orcircumstances
constituting a toward of thestepomission substantial the commission

(2006).Bean, 380,629:1;crime” of State v. 153 N.H. 386kidnapping. RSA
“if anotherknowinglycommits the crime of he confineskidnappingOne

purpose againstaunder his control with to:... an offense[c]ommit h[er].”
633:1,1(d).RSA

not theThe does limit the nature of confinementCriminal Code
an couldnecessary satisfyto RSA act of confinementConsequently,633:1.

crimes, andoverlap includingwith the elements of other sexual assault
confinement, ofagainstand sometimes the willrobbery, because “detention

victim, Levy,v. N.E.2dfrequently accompany Peoplethe these crimes.” 204
(N.Y. 1965).842, robbery, example,“It a common in for844 is occurrence

detained,at or and orbrieflythat the be boundgunpointvictim confined
However,into in room Id.place.”moved and left another or

restraints, accompanied byis thatunlikely these sometimes[i]t
longwhich incidents to other crimes and haveasportation, are

crimes, byof intendedpartsbeen treated as other wereintegral
in tothe its broad definition offraming kidnappingLegislature

kidnapping, though kidnap-a crime of evenseparateconstitute
literally statutoryfrom theping spelledsometimes be outmight

words.

Id.

“mergerrecently adoptedTo this we the doctrine.”rectify overlap,
(2012). doctrine,272, inBrooks, merger164 “Thev. N.H. 294-95See State

fallcontext, a for acts thatkidnapping uponconviction basedprohibitsthis
incidental to anothermerelythe of that crime but arewithin definition
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omitted). fairness,(quotationcrime.” Id. at 294 This doctrine is one of see
296,id. at prohibiting “distortion of lesser crimes into much more serious

Thomas,of v.by prosecut[orial]crimes excess zeal.” 457People N.Y.S.2d
1982).187, 189 doctrine, however,(Sup. “designed mergeCt. The is not to

‘true’ kidnappings merelyinto other crimes because the werekidnappings
used to ultimate of or Id.accomplish greater gravity.”crimes lesser
“Whether restraint merelyand movement are incidental to another crime
or support kidnapping separateas a crime is a determinationfact-specific

Brooks,on totalitybased the of the circumstances.” 164 atN.H. 295
omitted).(quotation

(1)The attempted escortingAFSA indictment here two A.T.alleged acts:
area; (2)into an isolated wooded and herpulling bathingdown suit bottom.

The attempteddefendant’s indictment that:kidnapping alleged

did commit crime [attempted[The defendant] the of kidnapping],
[he],in that with purposethe that the crime of beKidnapping

committed and the commitpurpose againstto an offense A.T.
(born 2003),in knowingly attempted to confine A.T. under his

her,control and did not voluntarily by takingrelease her to an
area, bottom,isolated wooded pulling bathingdown her suit and

grabbing which,her arm away,when she tried to get under the
be,ascircumstances he believed tothem constituted a substantial

step toward the commission of the crime of Kidnapping.

added.)(Emphasis trial,At the generallyevidence factssupported the as
inalleged indictments,the with one A.T.’sexception: testimony revealed

that the grab arm,defendant did not her but instead reached andout
touched her hand before leftshe the wooded area.

The defendant argues mergerthat the doctrine bothapplies because
charges comprise thevirtually same conduct. The defendant contends that
the evidence of his outreaching touchingand A.T.’s ononlyhand bears the
alleged attempt to commit AFSA.

Preliminarily, the that thearguesState defendant has neither
preserved nor adequately argument is notmergerbriefed the issue. This

Below,supported by dismiss,the record. arguingthe defendant moved to
that the attempted charge was not of the at­kidnapping independent

court ontempted charge. argument partiesAFSA The heard from theboth
ultimately result,issue and denied the defendant’s motion. As a the issue is

(2003)(“When14, 21preserved for v. trialAyer,review. See State 150 N.H.
courts have an to to beforeopportunity rule on issues and correct errors

court,they presented appellateare to the ispreservation requirementthe
satisfied.”). Further, brief,in makes tospecifichis the defendant reference
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chargethe“merger attempted kidnappingand thatarguesthe doctrine”
AFSA to consti-chargeof thesufficiently independent attemptednotwas

a offense.separatetute

the abductionmergerThe under the doctrine is “whethertouchstone
thatminimal, from crime itunderlyingincidental and theinseparableis so
Blair,v.fairly kidnapping.” Peoplea crime ofseparatedoes not constitute

2006). Blair,In the victim500, joggingDiv. was(App.808 N.Y.S.2d 501
stick, pushedstruck her with aa secluded when the defendantalong path
her,area, andmomentarilyan restrained toldadjacenttoward woodedher

ofcharged and convictedthat she would die. See id. The defendant washer
murder, appeal,and assault. See id. Onattempted kidnapping, attempted

of themerger requiredcourt that doctrine reversalthe concluded the
of pushingdefendant’s actsattempted kidnapping conviction because the

herdistance, restraininga andgrabbing legs,victim short herthe
murder.”of the andmomentarily part attemptedwere “minimal and assault

Id.
down aWood, couplein v. defendantSimilarly, People “march[ed] [a]the

271,Wood, 271407Peopleroad 150to 200 feet.” v. N.Y.S.2ddeserted about
1978). resisted..., he“At that when the attackedpoint[,] coupleDiv.(App.

convicted ofchargedThe was with andthem with knife.” Id. defendant[a]
assault,murder, robbery, andattempted kidnapping,counts each oftwo

at On the courtlarceny. appeal,count of See id. 271-72.grandone
mergerbased on thekidnappingdefendant’s convictionoverturned the

in restrainingthat the defendant’s actionsdoctrine because it concluded
his overallaccomplishhim totwo were “intended to enablethe victims

Id. at 272.criminal scheme.”

Here, to A.T.attemptdefendant’s confine waswe conclude that the
Blair,As into commit AFSA.attemptincidental and from hisinseparable

“minimal,” Blair,of A.T’s hand was see 808touchingthe defendant’s act
upA.T. her501, only pulledat and moments afterN.Y.S.2d occurred

528,Cruz, 745 531People v. N.Y.S.2dbathing generallysuit bottom. See
2002) (where crimeunderlying essentiallyand areDiv. restraint(App.

found).simultaneous, Further, the factuponbe the State reliedmerger will
provefrom her home toA.T. 207 feetapproximatelythat the leddefendant

toThus, Wood, attemptingin actions inas the defendant’scharges.both
AFSA, aattempted supportingin of theA.T. were furtheranceconfine

solely to enablekidnapping was “intendedattemptedthat theconclusion
Wood, 407his overall criminal scheme.”accomplishto[the defendant]

at 272.N.Y.S.2d
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arguesThe State that the doctrine doesmerger applynot to
onlybut to the crimeattempted kidnapping, kidnapping.“substantive” of

disagree. supportWe find no for the that theargument mergerWe
doctrine, context, fact,in this does not to Inapply inchoate crimes. the
court in Blair applied mergerthe doctrine to offensethe inchoate of

Blair,attempted kidnapping. Additionally,See 808 N.Y.S.2d at 501. the
—ofpurpose mergerthe doctrine aprohibiting kidnapping conviction for

—that merelyconfinement is incidental to another crime is arguably even
more ingermane the case of whereattempted kidnapping, actual confine­
ment need not be proven. Levy,See 204 N.E.2d at 844.

The State next asserts that the merger doctrine does not becauseapply
the did proveState not have to that attemptedthe defendant to confineA.T.
for purposethe of ancommitting against 633:1,1(d).offense Seeher. RSA
Alternatively, burden,the State maintains that ifeven it had such a it
proved that the defendant intended to commit the offense of witness
tampering. merger here, however,Our analysis compares attemptedthe
restraint alleged in the attempted kidnapping charge with the actions
supporting attemptedthe charge.AFSA That the was requiredState not to
prove 633:1, 1(d)the ofelements kidnapping under RSA to sustain the

ofcharge attempted iskidnapping analysis.irrelevant to our
Finally, the State thatcontends because the AFSA and kidnapping

statutes are to prohibitintended types activity,different of criminal the
trial court did not err in However,tofailing apply mergerthe doctrine. by

doctrine,adopting mergerthe recognizedwe that it is unlikely the
Legislature intended to iscriminalize restraint that tointegral other
crimes, though“even kidnapping might spelledsometimes be out literally
from the statutory Levy, Thus,words.” 204 N.E.2d at 844. under our
analysis, it is irrelevant whether the statutes are prohibitintended to

typesdifferent of criminal activity.
We hold that trial by denyingthe court erred the defendant’s motion to

dismiss the attempted kidnapping thecharge upon mergerbased doctrine.
Accordingly, we attemptedreverse the defendant’s kidnapping conviction.

Any issues raised in the of appealdefendant’s notice but not
in Locke, 1, 12addressed his brief are deemed waived. See State v. 149N.H.

(2002).

partin and reversed inAffirmed
part.

Dalianis, C.J., Bassett, JJ.,and andHicks concurred.


