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Reno, orally),thePA., on brief and(Jeffrey SpearOrr & of Concord C.
plaintiffs.for the

(R.PLLC, on the briefLaw of Concord James SteinerOffices,Steiner
fororally),and the defendant.

defendant, Miller,DALIANIS, theJeremey appeals SuperiorC.J. The
J.) Lakes(McNamara, in favor of thefinding plaintiffs,Court’s order
(Lakes and three membersGaming, Region Gaming) of its —.Region LLC

(Glenn Gistis), KasserGistis, and N.Christopher G. his son M. Lawrence
— them. Wefiduciaryclaim Miller his duties toon their that breached
affirm.

2005,Infound,court the record the facts.supports, followingThe trial or
Lakespurchaseto thewith David J. JohnstonChristopher agreedGistis

biddingcourt-approvedin Laconia aGreyhound throughParkRegion



559

and a toprocess. joint pursuantGistis Johnston formed venture which
company, Johnstondevelopment DevelopmentJohnston’s David LLC

(Johnston track,race GistisDevelopment), would bid on the and would
2005,provide 18,requisite deposit. April Developmentthe On Johnston

$4,101,002 purchasebid to race track. In connection withsuccessfully the
bid, $205,000the wired a of to thedeposit approximatelyGistis escrow

attorney.account of the seller’s
later,nine GistisApproximately days DevelopmentJohnston and formed

GamingLakes in to “ownRegion manage premisesorder and the known as
Greyhound engage‘Lakes Park’ and to in allRegion any and activities

or incidentalrelated thereto.” The other of Region Gamingmembers Lakes
Gistis, Kasser,were: partiesGlenn and Miller. thatagreedThe Johnston

Development would its trackright purchasecontribute to the race to Lakes
Region asGaming part capitalizationof the the company,of and that Lakes
Region Gaming would own the track.

19, 2005,On May andDevelopmentJohnston the seller entered into a
purchase agreementand sale for trackthe race that Johnstongave

18, 2005,untilDevelopment July to Ifdiligence.conduct due Johnston
Development failed to thenotify by Julyseller 18 as to itwhether intended

proceed transaction,to $205,000with the the deposit would be forfeited.
because,The transaction to purchase the race track never inclosed June

2005, a HampshireNew agrand jury indicted dozen involvedpeople with
track,the which caused the members Region Gamingof Lakes to recon-

sider the purchase decision. The try rightmembers decided to to sell the to
purchase the race track that they recoupso could their orexpenses make

realized,a aprofit. profitIf split accordingwere it would be to each
in company.member’s interest the

to the plaintiffs,Unbeknownst Miller and had negotiatingJohnston been
the trackright purchase buyers.to the race with a number of potential As

2005,a 17,result of these onnegotiations, July Torguson Gaming Group,
$5,000,000Inc. agreed(Torguson) pay rightwith Johnston to for the to

purchase $4,101,002, $898,998.race track in a ofresultingthe for net profit
18,Also agreedunbeknownst to the on Johnston with theplaintiffs, July

attorney 25,seller’s to the diligence period Julyextend due until in
$50,000.exchange attorney agreement,for Miller the Underpaying this the

$50,000 non-refundable, $205,000be depositwould and the would remain in
the escrow untilattorney’s Julyaccount 25.

aware,In agreementanother of which the were not alsoplaintiffs
18, effect, $205,000on July Torguson agreed,entered into in to thereplace

19,attorney’sheld in the seller’s July Torgusonescrow account. On
and, thereafter,moneytransferred the to the escrow account the seller’s

$205,000toattorney transferred Gistis.
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$898,998 rightfor theUltimately paid DevelopmentJohnstonTorguson
$445,000track, tothe of which transferredpurchaseto race Johnston

Miller.
Johnston,Eventually, brought claims againstthe Johnstonplaintiffs

Miller, fiduciaryalleging, things,and other breach ofDevelopment, among
ultimately judgmentThe a default John-duty. plaintiffs againstobtained

and claim toDevelopment, against proceededston and Johnston the Miller
trial.

trial,a the trial found that hisFollowing bench court Miller breached
$205,000 Gistis,by depositduties the fromfiduciary plaintiffs usingto the

was for thebelonged Region Gaming beingwhich to Lakes and “which held
track,” in theappropriateof race to for himselfpurpose owning the order

The court ruledpurchase rights Torguson.to sell the to trialopportunity
severallywas and with Johnston and Johnstonjointlythat Miller liable

$898,998,in him tofor the amount of and orderedDevelopment damages
(2005)304-C:76, IIIattorney’sthe fees and costs. See RSApay plaintiffs’

2012).(amended
decision,to trialunsuccessfullyMiller moved reconsider the court’s

(1) a theduty plaintiffsthat: did not owe to becausearguing fiduciaryhe
contemplated“had andRegion Gaming dealings”;Lakes abandoned [its]

(2) Regiontrial to ten Lakesparagraphthe court’s order failed consider of
This followed.Gaming’s agreement. appealoperating

erroneously that he hadMiller first that the trial court ruledargues
ofduty only minoritywhen a memberfiduciary plaintiffsa to the he was

However, reflect,the not Miller hasRegion Gaming.Lakes record does and
to, argumentthat he this in the trial court.pointed anynot evidence made

(2012).Trust, 62, It164 N.H. 69RealtySee Town Atkinson v. Malbornof
Miller,party, provideis the burden of here to this court withappealingthe

demonstrate that the issues on have beenappeala record sufficient to
the id. Miller has demonstratedraised before trial court. See Because not

review, it.for we decline to addresspreserved argumentthat he this our
id. at 69-70.See

that the trial courtargumentlikewise decline to address Miller’sWe
it and for the in thisjointly severally damageswhen found him liableerred

to that heargument,As with first Miller has failed demonstratecase. the
it, too,court, preservedis not for ourargumentthis in the trial andraised

See id. at 69-70.review.

in favorthat the erred when it ruledMiller next contends trial court
claims, issue,because, at the toright purchasethe he assetsplaintiffsof the

$205,000the diddeposit,track for million andapproximatelythe race $4
therefore, the lackedand,belong Region Gaming, plaintiffsnot to Lakes
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to action Miller not raisestanding bring upon Althoughan based them. did
court, itargument questionsthis in the trial because the trial court’s

subject matter it. See v. N.H. Senatejurisdiction, we address Baines
President, (2005) (we124, subject152 N.H. 128 will review matter
jurisdiction claims, if first on Inappeal);even raised for the time re

(whether(2009)Williams, 318,Guardianship 159 N.H. 323 haspartyof
standing presents question subject jurisdiction).of matter

assertions, fact,Contrary court,to inMiller’s the trial found that both
the toright purchase deposit belongedthe race track and the toescrowed

Region Gaming.Lakes The court found that “Johnston had an toobligation
his at whichrights closing, [Region] Gamingtransfer Lakes could have

found,if he to veryenforced refused do so.” the court theAccordingly, “[a]t
least, Johnston was with for of thenegotiating Torguson[when] sale
purchase rights, [Region]Lakes had a actionGaming specificcause of for
performance rights closingto transfer of those so therequire that could
take place.”

The trial court also infound that the was held “fordeposit escrow the
ofpurpose purchasing the trackrace for and itsRegion Gaming][Lakes

members,” or toright purchaseto sell the the track parties“so the could
recover their expenses perhaps short,and even make a In inprofit.” while
escrow, the “wasdeposit only to be used for the of Regionbenefit [Lakes
Gaming].”

Although Miller that righttestified he believed that the to purchase
the race track belonged to Johnston thatand the escrowed wasdeposit

amerely Johnston,“loan” to the trial court not credit of thisany“d[id]
testimony.” We to trialdefer the on suchjudgmentcourt’s issues as
resolving witnesses,conflicts in testimony, credibilitythe ofassessing and

Sullivan,determining weight 774, 780the of v.the evidence. Cook 149N.H.
(2003).

Moreover, Miller has not ofchallenged any the trial court’s factual
onfindings appeal. argument,Accordingly, standingMiller’s which is

premised upon rejected,a view of the facts that trial specificallythe court
is unavailing.

Finally, Miller asserts that the trial erred itcourt when failed to consider
paragraph 10 of Lakes Region Gaming’s agreement, whichoperating

inprovides, pertinent part:

in this orNothing Agreement anywill Memberpreclude
Manager(s) in orengaging any making anyfrom business other
investment, mayorthougheven such business other investment

in Anybe with the such orcompetition Company. business
may or orinvestment be undertaken with without notice to
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Manager(s).therein the other Members or theparticipation by
that the conductCompany acknowledgeEach Member and the

ain sentences not constituteprecedingthe two doesdescribed
Member(s) Manager(s)the or soany duty byof fiduciarybreach

Further, herebyand the waiveCompanyeach Memberengaged.
ormay againstor claim he it have the other Membersany right or

income orany activitywith to such or theManager(s) respectthe
therefrom.profits

that cannot be to be a breach ofcontends his conduct deemedMiller
“competition.” explains:it He “Once thefiduciary duty because constituted

orpurchase, anyto with theproceeddecision had been made not
Region Gaming],to a ofclosing, capitalizationalternative to lead [Lakes

Gaming], anyof rights Region[to] [Lakesan actual transfer the... bidand
members, them,of or of could occur inby anyactions taken the one

plaintiffsthe of the other Thewith interests members.”competition
RegionLakesmerely competing Gaming;that Miller was not withcounter

— righttheprimaryhe sold the business asset tocompany’sand Johnston
— secretlyand used Gistis’spurchase the race track for million then$4

do so.depositescrow to

contract,is a form of we willoperating agreement applyBecause the
of See Robbins v. Salem Radiol­interpretation.the rules contractgeneral

(2000)415, (addressing partnership417 ofinterpretation145 N.H.ogy,
rule, aa the of contract isagreement). general proper interpretation“As

court,of will determine theultimately questiona law for this and we
meaning be attached to itof the contract based on the that wouldmeaning

omitted).by persons.” (quotationreasonable Id.
to10 not allow Miller useplaintiffs paragraphwith the that didagreeWe

argument isGaming’s assets to enrich himself. Miller’sRegionLakes
rightsthat andassumption purchasehis thepremised upon mistaken

However,Region Gaming.Lakes thebelongdid not todepositescrowed
Regionto Lakesbelongedthat of these assetstrial court found both

challenge appeal,on wefindingfailure to thisGaming, givenand Miller’s
it.uphold

in his he has notappeal,other issues notice ofAlthough Miller raised
and, In re Estatethem, therefore, are deemed waived. Seetheybriefed of

226, (2003).149 N.H. 230King,

Affirmed.

LYNN, JJ., concurred.HICKS and


