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theFinally, respondent bycontends that the trial court rulingerred
that the is attorney’s partyTown entitled to fees as the inprevailing this

Specifically,case. he thatcontends the trial court erred in thatconcluding
the attorney’s 155-E:10,award of underfees RSA II is mandatory.
However, respondent’s argumentthe fromstems a ofmisunderstanding
the trial court’s order. Although the trial court that attorney’sconcluded

mandatory, 155-E:10, II;fees were it imposedid not them topursuant RSA
rather, imposed attorney’s 676:17,the court pursuantfees to RSA II based
upon the respondent’s zoning 676:17,violation of the IIordinance. RSA
provides that “the municipality shall recover its costs and reasonable
attorney’s fees in ifactually expended legalthe action it ispursuing found

added.)to prevailingbe a inparty the action.” The(Emphasis award of
attorney’s pursuant 676:17,fees RSAto II is v.mandatory. See Bennett

477, (2008).Town 157Hampstead, N.H. 484of

Nonetheless, we vacate the trial court’s award of attorney’s fees
because, as the trial impositionwith court’s of itstatutory penalties, is
unclear the extent to which the award upon mayis based excavation that
have been toconducted incidental construction of an permittedotherwise
building. Followingthe trial on tocourt’s determination remand as the extent
to which respondentthe to aconstructingexcavated incidental itbuilding,
shall revisit attorney’s Voorhees,the issue of fees. DerSee Van Stok v. Van

(2005) (where679,151 N.H. 685 party onprevails some claims and not
others, severable,and where unsuccessful claims analytically anyare fee

claims).award should be reduced to onexclude time spent unsuccessful

part;in in part;vacatedAffirmed
and remanded.

LynnC.J.,Dalianis, Hicks, Bassett, JJ.,and and concurred.
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(Nicholas Cort, attorneyA. assistantDelaney, attorney generalMichael
and the State.general, orally),on the brief for

Utter, P.A., H. on the(Philip& of Manchester Utter memorandumGreen
of fororally),law and the defendant.
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Lynn, 111(a)606:10, (2001),J. toPursuant RSA the State anappeals
C.J.)(Nadeau, defendant,order of the CourtSuperior Patrickgranting the

Eschenbrenner, a new trial on three counts of feloniousaggravated sexual
assault, the thatbased on court’s conclusion the whoattorneys represented
him at trial provided ineffective assistance of counsel. We reverse.

I

The facts are thefollowing drawn from record of the trial and the hearing
1998, C.T.,on the defendant’s motion for a trial. Innew October a nine

female,year-old told her themother that defendant had touched her genital
area on numerous occasions. C.T.’smother reported allegationsthe to the
police, elapsedbut four months C.T.was bybefore interviewed Officer Lori

RaymondStowell of the Police Department, who had never before con-
ducted a child assault submittingsexual After ainvestigation. report of her

C.T.,February 1999interview with did pursueStowell not the investigation
further.

later, 2006,yearsseven inApproximately Raymond Police Detective
re-opened investigationRichard Labell ofthe C.T.’s In accor-allegations.

dance policies procedureswith and todeveloped subsequent her 1999
Stowell,interview with C.T. was re-interviewed in 2006 at the Child

(CAC)Advocacy byCenter a trained whilespecially interviewer Labell
adjacent interview,observed from an room. theFollowing Labell obtained

a interview,warrant for the In a post-arrestdefendant’s arrest. the
thatdefendant he had intentionally genitaldenied ever touched C.T.’s area.

He was indicted onthereafter three counts of feloniousaggravated sexual
2012).632-A:2,assault. See RSA II (Supp.

The theory credible,defense at trial that C.T.’sallegationswas were not
ifand that the genitalia,defendant ever touched C.T.’s he did so acciden-

Thus,tally gameswhile his inplaying daughters.with her and his opening
statement, counsel “story,”defense characterized C.T.’s accusations as a

occurred, they accidental,said that if any touchings were and emphasized
that many yearsno official action was taken firstfor after she made her
allegations.

C.T., mother, Labell,presentedThe State four at trial:witnesses C.T.’s
C.T.,and who ofeighteen years age ninth-gradeStowell. was and a student
trial,at the time of testified that she eight yearswhen was and nine old she

frequently her grandmother’s neighborwent to house. The defendant was a
of her andgrandmother, playC.T. would often with the defendant’s

joinchildren. inSometimes the defendant would the C.T. described aplay.
game they where the threw the into the airplayed defendant children and

caughtthen them and tickled them all over. that duringC.T.indicated these
area,games privatethe would touch shedefendant her which described as
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of this“to Mostgo pee.”that she usedbody below the beltpartthe of her
theshorts, a of occasionscouplebut onoccurred over hertouching

underwear, and onherher shorts but overtouched her underdefendant
underwear.her underneath herone occasion he touched

when the defendantand scaredthat she was uncomfortableC.T. said
that she told the defendantunderwear andtouched her underneath her

to to the bathroom. C.T.goshe hadstop playingthat she wanted to because
occasion, justhouse as his wifethat, she left the defendant’ssaid on this

anyonetold C.T.not to telldriveway,into and the defendantpullingwas the
hadtold her mother whatin C.T. ran home andgetor she would trouble.

they spokestation wherepolicemother took her to theC.T.’shappened.
later, to the policefour months C.T.returnedan officer.Approximatelywith

that, interview,this she had nofor a interview. C.T. said aftertapedstation
time, “[everybodya and that calledpolice longfurther contact with the for

kids, kids, Iliar, tellingwere meneighbors’ defendant’s]me a and the [the
2006,Injust daddy away.”I towas a home wrecker and wanted take their

for to atarrangedDetective contacted C.T. and her be interviewedLabell
the CAC.

cross-examination, that or seven months afteracknowledgedC.T. sixOn
her,touching goingshe told her mother about the defendant she resumed

children, shealthoughto to with his she saidplaythe defendant’s house
that sheaway explained“outside from the adults.” Sheusually playedthen

convincedeverybodyto defendant’s house hadgoingresumed the “because
it, it wasn’thappened,I about it never andoverexaggeratingme that was

be, mytheyit meant to so I went back . . . because werewaythe was
friends.”

beingthat had told her aboutdaughterC.T.’s mother testified her
defendant, Raymond policethat C.T. to theby broughttouched the she

1999,station, in andFebruarythat her to interviewedbroughtshe later be
until Labell contacted hernothing policethat thereafter she heard from the

cross-examination, aware that C.T.beingin 2006. she admitted toOn
after disclosure ofcontinued to at the defendant’s house even C.T.’splay

February 1999 interview.touchings policethe and her
investigating crimesexperienceLabell testified that he had extensive

children, explainedandprocedure,the interviewagainst described CAC
thenat the CAC. Hethat the interview of C.T. conductedhe had observed

as follows:testified

interview, anythingdo next?youon that didQ. Okay.And based
interview, I a warrant for theYes, the obtainedA. I did. Based on

arrest of Mr. Eschenbrenner.
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Labell then related what the defendant himtold aduring post-arrest
interview conducted after being advised of his Miranda rights. See

(1966).Arizona,Miranda v. 384 U.S. 436 The defendant described C.T. as
the oldest freshman at Raymond High School and “not the brightest girl.”
He thatacknowledged C.T.’sgrandmother him,lived across the street from
that he was aware C.T.had himpreviously her,accused of touching and that
he police called,knew the had been although they never interviewed him.
He also admitted that he aplayed game with C.T. called “airplane,” during
which he catapult air,would the child into the catch her when she came
down, and then tickle her from her armpits down to thighs.her inner The
defendant said that it possiblewas he may have touched privateC.T.’s parts
while hercatching during games,these but he denied that he had ever done

intentionally.so Labell described the defendant’s duringdemeanor the
“defeated,”interview as and said that at point said,one the defendant “I’m

toast. I’m going jail.to My wife’s indying hospital.the I’m being accused
of rape myand daughters[] are togoing be alone for a very long time.”
When Labell asked the defendant what byhe meant rape, the defendant
responded: “I a girlhave that’s accusing her,me of touching a thatcop

it, youbelieves what do think.”
Stowell testified that she first became ininvolved the investigation of

allegationsC.T.’s in October 1998. She said that her investigation of C.T.’s
allegations was case,her first sexual assault that Februaryher 1999

short,”interview with C.T. was “fairly and that she had never before
interviewed a allegedchild to be victimthe of sexual assault. Stowell also

that, interview,said after the she submitted her report and the interview
tape, but did not speak anyoneto orelse conduct further investigation. On

examination,direct the prosecutor did not attempt to elicit from Stowell
testimony herregarding opinion of C.T.’s duringdemeanor the interview.

cross-examination,On Stowell said she believed that the initial referral of
the case to policethe came from Hampshire Children,the New Divisionfor

(DCYF).Youth and Families that,She also testified after being assigned
matter,the she made several attempts mother,to contact C.T. and her but

1999,was unsuccessful in doing so until February when she for anarranged
interview with C.T. and her mother at the police station. Stowell said that
there was no indication that C.T. or her mother had to returnattempted to

policethe during the four-month period from October February1998 to
1999, or that DCYF had anyconducted follow-upinvestigation during this

addition,Inperiod. that, interview,Stowell testified during the C.T.
appeared “carefree” not emotionallyand upset about the events she was
describing.

examination,On redirect objection,without gave followingStowell the
testimony:
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February-during [thedemeanorasked aboutQ. [C.T.’s]Youwere
interview?1999]

A. Yes.
training regardingyou any specifichad hadQ. And at the time

children?involvingcasesinvestigating sexual abuse
I not.A. had

this, now, training-hadyouto haveQ. subsequentAnd
Yes, IA. have.

—— you draw the samethis kind of and wouldQ. dealingin with
that did then?today youconclusion

A. No.
Q. not?Why

trainingthe I’ve receivedfrom some ofA. Because I’ve learned
victims inand children as theinvolving sexual assaultspecifically

the events thatthat, to disassociated fromtend bethey typically
to them-protecta self defense mechanismoccurred. It’s almost

it.selves from
emotionally upsetto not beit unusual for a childQ. So wouldn’t be

these details?by disclosing
A. Correct.

in since that time?Q. your experiencehave seen thatyouAnd
then, I have.yes,A. Since

first interview of a child?Q. yourAnd this was
A. Yes.

as a mistake?your conclusionQ. youWould characterize
Absolutely.A.

that if she had concernsrecross, from Stowelldefense counsel elicitedOn
interview, soughtcould havethe sheat the time ofinexperienceabout her

acknowl-Stowell alsosupervisor.officer or apoliceassistance from another
forC.T., reportsubmitted athat, interview of sheedged following the

a officer.by supervisoryreview
my‘You heardby saying:begandefense counselargument,In closing

to hearyou goingthat weretelling yououtmorning bystart thispartner
make sense.storythis doesn’tstoryheard the andstory____Now you’vea

thenCounselmake sense.”why storythe doesn’tyouAnd let me tell
in 1998OctoberC.T.’s disclosuredelayfour-month betweento thepointed

1999, thatarguingFebruaryinbyinterview Stowellpoliceand the first
ifdailycalling policethecould have beengrandmothermother andC.T.’s

He describedinvestigation.hastening theconcerned aboutthey were
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“calm, cool,testimonyStowell’s about C.T.’s collected” duringdemeanor
thatthe interview and stressed the took no action theauthorities after

explanationinterview. He dismissed on redirect that lackedStowell’s she
andexperience, reportnoted that Stowell’s had been to hersubmitted

yet that,still no wassuperiors, action taken. Counsel added in the years
2006,1999and andbetween C.T. her mother made “not so much as a phone

that,... to Raymond Department.”call the Police He also emphasized
scared,herdespite testimony beingabout continued to theC.T. visit

house “ifSummarizingdefendant’s after 1999. these counselpoints, argued,
there was a sexual investigation][theassault... would have been sixdone
years ago.”

The inprosecutor responded asserting,her closing by not“[I]t’s [C.T.’s]
that itfault took toeight years” investigate the defendant. As to C.T.’s

interview,during prosecutorunemotional demeanor the 1999 the reminded
ofjury testimony bythe Stowell’s that such a a child sexualreaction assault

unusual,was not arguedvictim and that C.T. “no motive to thishad make
prosecutorTheup.” by asking juryconcluded the to recall Stowell’s

mistake,testimony that her not to in 1999pursuedecision the case was a
urging jury today.”and the not to “make that same mistake

The defendant was convicted of all of aggravatedthree counts felonious
assault, and, anappeal,sexual on direct we affirmed his convictions in

(N.H.order, 4,Eschenbrenner,v.unpublished see State No. 2008-249 Feb.
2009).

2011, trial,In January the moved for a new that hisarguingdefendant
attorneystrial afforded him ineffective assistance of counsel. aFollowing

hearing testified,at onlywhich the defendant’s lead trial counsel the
court defendant’s court asuperior granted the motion. The concluded that

(1)reasonably attorney to:competent objectedwould have Labell’s testi-
which,inmony training experienceafter his and in child abuseexplaining

cases, he stated that he had observed interview at the andC.T.’s CAC
(2)defendant;thereafter an arrest warrant for andobtained the Stowell’s

that,testimony trainingbased the she received since her 1999upon had
C.T.,with that ininterview she believed her conclusion 1999 not to pursue

testimonythatinvestigationthe was a mistake. The court determined the
in was that had notquestion expert testimony the State disclosed to the

trial,defense before that both Stowell had improperlyand Labell and
conveyed to jury they allegations.the that believed C.T.’s The court found

object likelythat defense counsel’s failure to most came from insufficient
was not trial caused the defendant actualpreparation, part strategy,of and

reconsideration,After court denied the forprejudice. the State’s motion
appealthis followed.
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attorneystrial were notthat the defendant’sarguesOn the Stateappeal,
testimony ofobject disputedto to thefailingineffective forconstitutionally

an toobjectioncontends thatand the StateSpecifically,Labell Stowell.
merely providedfutile ittestimonyLabell’s would have been because

to interviewto how Labell camenecessary jurycontext for the understand
testimony onhis statements. As to Stowell’sthe defendant and obtain

examination, objectionthat an also would havethe State contendsredirect
doctrine of specificit was admissible under thebeen unsuccessful because

Further, that redirect examinationarguescontradiction. the State Stowell’s
no reason-prejudicedid not cause the defendant actual becausetestimony

trialexists that the outcome of the would have beenprobabilityable
testimony.court thisdifferent had the trial excluded

II

a criminal defendantguaranteeThe State and Federal Constitutions
CONST, I, 15;art.reasonably competent pt.assistance of counsel. N.H. U.S.

CONST, (2007).VI; 267,amend. see State v. 155 N.H. 269 “ToKepple,
showthat his trialright,demonstrate a violation of this the defendant must
of the adversarialproper functioningcounsel’s conduct so undermined the

justa result.”process having producedthat the trial cannot be relied on as
(1995) omitted).Fecteau, 498, examine(quotationState v. 140 N.H. 500 We

the of under thecompetency performanceconstitutional counsel’s State
Constitution, analysis.to aid in our v.rely uponand federal case law State

(2009).762,Whittaker, the standard for determin­158 N.H. 768 “Because
of counsel is theing whether a defendant has received ineffective assistance

constitutions, necessarily,same we reach the same result underunder both
Id.the Federal Constitution as we do under the State Constitution.”

undera claim for assistance of counselTo assert successful ineffective
show, first,Constitution, repre­a that counsel’sthe State defendant must

second,and, that counsel’s deficientconstitutionally deficientsentation was
McGurk,outcome of the case. State v.actually prejudiced theperformance

(2008).765, defendant mustprong,To the first thesatisfy157 N.H. 769
or she failed toerrors that heegregiousshow that counsel made such

Id. affordby the State Constitution. Weguaranteedfunction as the counsel
id.,strategy,a trial anddeterminingtrial counsel whenbroad discretion to

theconduct falls withinthat counsel’s“indulge strong presumptionwe a
Hall,v. 160 N.H.Staterange professionalwide of reasonable assistance.”

(2010) omitted). theprong,the second581, satisfyTo(quotation584-85
that there is aby showingprejudicemust demonstrate actualdefendant

have beenproceedingthat the result of the wouldreasonable probability
McGurk, 157legal representation provided.beencompetentdifferent had
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N.H. at A769. probabilityreasonable is a probability sufficient to under-
mine inconfidence the outcome of the case. Id.

When we determine that a defendant has failed to meet either prong
test,of the we need not consider the other one. 155Kepple, N.H. at 270.

Both the performance and prejudice prongs of the ineffectiveness inquiry
are mixed questions Hall,of law fact. Therefore,and 160 N.H. at 585. we
will not disturb the trial court’s factual findings theyunless are not
supported by law,the evidence or are erroneous as a matter of and we
review the ultimate determination of whether each prong is met de novo.
Id.

We first address the issues regarding testimonyStowell’s and then
consider the impact of Labell’s testimony.

A

The trial court ruled that the defendant’s attorneys objectedshould have
to Stowell’s redirect testimony because the State had not disclosed her as
an expert witness and because the testimony conveyed to the thatjury she
believed C.T. We withdisagree the trial court on points.both

First, assuming, without deciding, that providedStowell expert
testimony, we any objectionconclude that to it on the basis that the State
had not disclosed her an expertas witness would not have been successful.
The record reveals that the prosecutor did not elicit any expert testimony
from Stowell during her direct examination. Not until after the defendant’s
attorneys cross-examined Stowell about C.T.’s carefree and unemotional
demeanor theduring February 1999interview did she discuss on redirect
examination post-interviewthe knowledge she had acquired about the
disassociative behavioral abuse,characteristics of child victims of sexual

that,and express the view in retrospect, she had reached a mistaken
conclusion in pursuingnot the investigation. It is important emphasizeto
that the defendant makes no claim that his trial counsel were inineffective

tochoosing pursue the Indeed,aforesaid line of cross-examination.1 doing
so was obviously crucial to the defense’s effort to establish that C.T.’s
allegations credible;notwere and defense counsel inreadily acknowledged
his testimony at the new trial motion hearing team,that the defense

defendant,including the was thataware such cross-examination openwould

1 argue objectedThe defendant did in the trial court that his counsel should have to Stowell
being testify all, allegedallowed to at but he conceded that this error did not amount to

However, that,ineffective givenassistance of counsel. the defendant never asserted below the
State,testifyfact Stowell did as a witness for the the cross-examination of Stowell conducted

by representation.his trial counsel constituted ineffective
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from Thethat of redirect” the State elicited Stowell.2typethe door “to
preventis torequirementswitness disclosurepolicy underlying expert

AMSCO, 28, (2005),33 not tounfair see Ins. Co.v. 153 N.H.surprise, Gulf
duringfair of issues raised cross-examination. Seethwart rebuttal

(1996)(trial601,Orchards, court didO’Donnell v.Moose Hill 140N.H. 604
ana of when it ruled that a failure to discloseparty’snot err as matter law

wasexpert testimony opposing partywitness did not bar witness’s where
2011)(Md.State, 675,A.3d 686prepared testimony);for such Miller v. 28

testimonytrial court’s to allow on redirect(upholding expert’sdecision
a on cross-discovery objection questioningexamination over because

opened testimony).examination the door to such
Second, attorneyswe are not that the could havepersuaded defendant’s

successfully objected testimonyto redirect examination on theStowell’s
conveyed jury Assuming,basis that it to the that she C.T. withoutbelieved

C.T.,deciding, testimony impliedthat Stowell’s at least that she believed we
objectionconclude that any ground unavailing.on this would have been On

Stowell,cross-examination of the attorneys testimonydefendant’s elicited
that appeared FebruaryC.T. carefree and unemotional her 1999during
interview, thatemphasized investigationand Stowell discontinued her after

cross-examination,the interview. The clear ofpurpose this line of as
admitted,defendant’s trial counsel toconvey jury impressionwas to the the

that Stowell did not find C.T. To misleading impressioncredible. rebut the
that Stowell’s had not fromopinion changed, the State was entitled to elicit

that,Stowell on training experienceredirect examination based on her and
interview,acquired subsequent to the her assessment as to theoriginal

ofimport pursueC.T.’s demeanor and resultant conclusion not to the
(2009)Wamala, 583, 589investigation were mistaken. See v. 158N.H.State

(doctrine of specific contradiction allowsintroduction of otherwise inadmis­
sible misleading impression byevidence to counter created admissible

(2001)Carlson, 52,evidence introduced State v. 146 N.H. 56by opponent);
(same). Furthermore, directlyStowell did not that she believed C.T.opine

2 law, that, trial,repeatedlyIn at counsel neverhis memorandum of the defendant asserts his
theory simplylying,accused C.T. of and that the of defense instead was that C.T. had

were, most, maymisinterpreted merely touchings bywhat at the defendant thatinadvertent
agreeplaying airplane game. that defendant’s trial counselhave occurred while the While we

jury, agreea not call a liar the we do not thatmade deliberate tactical decision to C.T. before
theory innocently misinterpreted what hadthe defense was limited to the claim that C.T.

theory testimonyhappened. that toldSuch a would not have accounted for C.T.’s the defendant
Rather,anyone gettouchings in ifher not to tell about the and that she would trouble she did.

clearly that askedthe defendant’s lead trial counsel was correct when he testified the defense
Stowell,one,jury “story” includinga which no Officer C.T.’sthe to conclude that C.T.’s was lie

(1)trae, yearsmother, by facts that for sevenand C.T. herself believed to be as evidenced the
(2) touchingsthought investigation pursuing, reported theno the worth and even after sheone

go play.police, house toto the C.T. continued to to the defendant’s
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truth;tellingwas the merelyshe related that she had learned hersince
interview with C.T. that child victims of typicallysexual assault exhibit

behavior,disassociative and indicated how this new information persuaded
her that her original pursueconclusion not to the investigation was a

(1993)402,mistake. v. Cressey,State 137 N.H. 412 that(holding “StateCf.
may offer expert testimony explaining the behavioral[counterintuitive]

commonlycharacteristics found in child abuse victims to rebut any
that a MacRae,inferences child victim witness is v.lying”); State 141 N.H.

(1996)106, 110 (expert testimony jurythat allows a to draw inferences that
credibilitytend to bolster victim’s notis inadmissible because aslong“[s]o

the expert does not render an onopinion accuracythe of the victim’s
facts,ofrecitation his or her general testimony dynamicson the of sexual

omitted)).prejudiceabuse does not the jury” (quotation

Finally, although the defendant’s trial counsel testified that he did not
know that Stowell had received sexual trainingassault to hersubsequent

C.T.,interview with he also testified that he and co-counsel considered the
“pros and cons” of cross-examining Stowell and determined that proceed­

with theing cross-examination was important theoryto the defendant’s of
defense, ie., that nobody, including supervisors,Stowell and her believed

Thus,C.T.’s allegations of abuse. we are thatsatisfied the decision to
cross-examine exposeStowell and the defendant to potentially detrimental
redirect examination atestimony was “calculated risk withinfalling the

Fecteau, omitted)limits of reasonable practice.” (quotation140N.H. at 502
(not constitutionally arrest);deficient to open the door to defendant’s prior

Perron, (1982) (not941,State v. 122 N.H. 949-50 ineffective assistance to
defendant).3open the door to bad character sayevidence of the We cannot

that the defendant’s attorneys’ performance constitutionallywas deficient.

3 (1)argues findings: strategy”The defendant that the trial court made factual that the “trial
explanation by objectingoffered defendant’s lead trial counsel as the reason for not to

(2)testimony credible; object... likelyStowell’s redirect was not and that the “failure to most
preparation.” by findings.came from insufficient He contends that we are bound these The

problem argument findings premised entirelywith this is that these were on the trial court’s
legal successfully objectedconclusion that the defendant’s trial counsel could have to Stowell’s

testimony. text, erroneous,explainedredirect As in the that conclusion was and the court’s
completely findings points.reliance on it undercut the basis of its factual on the above

Moreover, readily agree credibilitywhile we with the defendant that determinations fall
court,province 500, (2006),Ayer,within the of the trial see State v. 154 N.H. 519 the fact

performanceremains that it was the defendant’s to trialburden establish that his counsel’s
constitutionallywas deficient. The trial court did not thatfind trial counsel were ineffective

Stowell; onlybecause of the nature of them cross-examination of the court forfaulted counsel
failing object entirelyto to Stowell’s redirect examination. Even if we discount trial counsel’s
testimony strategy explanation, showing anyas to his trial the record is devoid of evidence how

bypreparation permittedamount of further trial counsel would have the todefendant
successfully testimony given theory presentedexclude Stowell’s redirect the of defense at trial

pursued support theory.and the cross-examination of in of thatStowell
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(2011)507, (attorney’sv. 161 N.H. 530-31Compare Thompson,State
unreasonable,object manifestlyto andrepeated illogical,failure was

irrational).completely
attorneys’ objectthat the defendant’s failure to toBecause we conclude

deficient,testimony constitutionallyredirect examination was notStowell’s
we it caused defendant actual prejudice.need not consider whether the

155 N.H. at 270.Kepple,

B

Turning testimony, appealto Labell’s the State’s notice of does not
the trial court’s that adispute ruling reasonably competent attorney would

objected testimony. Accordingly,have to this the State has waived its
that inargument reaching Appealthe court erred this conclusion. of Keelin

(2011).B., 38,162 N.H. 48

However, in the issue of trialaddressing prejudice, the court did not
separately analyze Instead,the oftestimony Labell and Stowell. the court
found a reasonable that of trialprobability the outcome the would have

if portions testimonybeen different the relevant of officers’ hadboth been
circumstances,excluded from inNormally,evidence. such a remand to the

trial court appropriatewould be to determine whether Labell’s disputed
Here, however,testimony prejudice.alone caused the defendant actual a

review of the entire trial record it abundantlymakes clear that there is no
probabilityreasonable the outcome of the trial would have been different

absent the challenged portion testimony.of Labell’s See State v. 148Berry,
(2002) (when88,N.H. 92 “record reveals that a fact finderreasonable

conclusion,necessarily would reach a certain maywe decide issue asth[e]
law”).a matter of

most,At only indirectlyLabell revealed that he C.T. asregarded
C.T.,credible. He did not inform the that he nor did hejury believed

directly comment either on her or onallegations duringher demeanor the
contrary,CAC interview. On the the most ofinterpretationreasonable his

that,testimony is based on C.T.’s interview at the and the officer’sCAC
background experience, groundsand the had sufficient to arrest andpolice
question the defendant as to his version of what occurred. See v.Gomez
State, 2003) (officer’s1177,68 P.3d 1180-81 that(Wyo. testimony another
officer radioed that thatenoughthere was evidence and the defendant
could be arrested “showed that was sufficient evidence toonly there

cannot, therefore, accuratelywarrant an arrest... characterizedbe[and]
testimonyfor truth is notvouching testimony”).as the of the victim’s Such

prejudicial, merelyand did not become so because Labell also testified
that an arrestbackground experienceabout his and and he obtained
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warrant for Compare 325,the defendant. v. Reynolds,State 136 N.H.
(1992) (state328-29 trooper’s testimony that victim’s testi-contradictory

mony should not credibilitydiminish her was not harmless abeyond
doubt).reasonable

We with the thatagree whydefendant the issues of when and he
was arrested were irrelevant to whether he committed the sexual assaults.
Indeed, trial specifically jurythe court instructed the that factthe the
defendant had been orarrested indicted could not be considered as

of guilt,evidence the defendant’s and we that thepresume jury followed
(2007).269, But,such instructions. v. Pepin,See State 156 N.H. 279 as the

concedes,4 testimonydefendant Labell’s about the defendant’s arrest was
—relevant for an independent reason to context forprovide jurythe to

understand how Labell came to interview the defendant and why, before
so, hedoing advised the defendant of his Miranda rights.

reasons,For in trial,these and of alllight testimony presentedthe at
assaults,including descriptionC.T.’s of the we thatconclude the defen-

dant’s attorneys’ object testimonyfailure to to Labell’s did not cause the
actual prejudice.defendant

Reversed.
ConboyDalianis, C.J., Hicks, Bassett, JJ.,and and concurred.

Merrimack
No. 2011-786

HampshireThe State of New

v.

Lynn Dion

17,Argued: 2012October
8,Opinion FebruaryIssued: 2013

4 agrees properThe that itdefendant would have been for the State to ask Labell if he
interviewed the defendant and whether the defendant was under arrest at the time.


