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(H.P.L.L.C., Waugh,of Lebanon BernardWaughandGardner Fulton
petitioner.theorally),on the brief and forJr.
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Associates, (BruceP.A.,D 'Amante & of J.Couser Pellerin Concord
on orally), respondent.Marshall the brief and for the

CONBOY, Riñes,respondent,J. The an ofappealsWilliam order the
J.)Superior (Vaughan, enjoinedCourt that him from excavating on certain

real until obtained a varianceproperty petitioner,he local use from the
(Town),Townof Carroll and that imposed penalties attorney’scivil and fees.
(2008 2012).Supp.See RSA 676:17 & We affirm in vacate in andpart, part,

remand.
to,stipulatedThe parties or the record the facts. Thesupports, following

respondent owns two lots and controls two additional forlots excavation
(R-B district).inpurposes Carroll’s Residential Business District In

2009, petitionOctober the Townfiled a to him fromenjoin excavating on all
lots, (2002four contending that he was in violation of chapterRSA 155-E

2012),Supp. 29,& as well as zoningthe Town’s ordinance. On December
2009, the trial court aapproved stipulation between the parties pursuant to

agreedwhich the notrespondent duringto excavate pendencythe of the
lawsuit unless he obtained a permit planningfrom the board and a variance
pursuant ordinance,to the Town’s andzoning posted any required bonds.
After the respondent into stipulation,entered the he continued to remove

excavated,previously stockpiled material from the lots for use on highway
projects.

In 2010,the ofspring the respondent received fromapproval the
owns;toplanning thereafter,board subdivide the two lots he he began

excavating on ensued,those lots. Further court proceedings resulting in a
22,2010,court order of June thedenying respondent’s for exrequest parte

relief. toAccording parties’ agreed facts,upon followingstatement ofthe
order,that court respondentthe any“has not severed further materials

from ground.”the
In 2011,June the trial court onhearingheld a final the originalTown’s

enjointopetition respondent’sthe excavation activities and recover civil
penalties attorney’sand fees. The trial found respondentcourt that the

(1)inengaged typestwo of excavation on the four lots: from the date of the
2009,stipulation, 29, respondentDecember until the received subdivision

2010, (2)in ofapproval springthe he for highway purposes;excavated and
from the date of subdivision to date on which theapproval respondentthe

22,excavation, 2010,allceased June he either highwayexcavated for
structure,or forpurposes purposes building,incidental to aconstructing

lot,parking way.or
(1)Ultimately, the trial court oftypesconcluded that: both excavation

(2)155-E;exempt chapterwere from the of RSApermitting requirements
zoningthe required respondentTown’s ordinance the to obtain a variance
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(3) not thechapter 155-E did Town’sexcavating; preemptbefore and RSA
in forrespondent contemptnot find theordinance. The court didzoning

Instead, onexcavatingit him from theviolating stipulation. enjoinedthe
676:17, I,lots; periodto for theimposed pursuantcivil RSApenalties

22, 2010;29, 2009, mandatoryand awardedand Junebetween December
attorney’s respondent appealed.Thefees.

(1) bythat: the trial court erredappeal, respondent arguestheOn
him ato to obtain varianceconstruing zoning requirethe Town’s ordinance

(2)district; trial thatby rulingto in the R-B the court erred RSAexcavate
(3)the the removalpreempt requirement;155-E does not variancechapter

tonot RSAstockpiled pursuantof material does constitute excavation
(4)155-E:1, (2002); thatII insufficient to conclude thethere was evidence

29, 2010;2009, 22,and June andexcavated between Decemberrespondent
(5) awarding attorney’s fees.by mandatorythe trial court erred

by construing therespondent contends that the trial court erredThe first
toto him to a variance inrequireordinance obtain excavatezoningTown’s

zoningof a ordinance is ainterpretationTown’s R-B district. Thethe
Woodward,law, we de Indus. v. 160question of which review novo. Pike

(2010).259, ofphraseswords and an ordinanceN.H. 262 We construe the
theaccording usage language.the common and of the Id. Whenapprovedto

we not lookplain unambiguous,of an ordinance is and needlanguage
of intent. Id.legislativethe itself for further indicationsbeyond ordinance

districts, permittedsets forth usesexpresslyThe ordinance establishes
district, only specialthatspecifies byeach and uses are allowedwithin

Zoning Ordinance, III, 301,art. sec.Town of Carrollexception. See
of in district. See id.right anyis a use aspermitted303. Excavation not

However, inallow certain activities thethe ordinance does excavation
(Breton Woods)” by special excep­and “Industrial” districts“Residential

III, 303.2, expresslyThetion. art. sec. 303.4. ordinance does notSee id.
R-B id. art.by within the district. Seespecial exceptionallow excavation

III, sec. 303.3.
not to obtain a variancerespondent requiredthat he isarguesThe

(1) face,its ordinanceordinance on thepursuant to the Town’s because:
(2)variance; only;regulates gravel pitsnot a the ordinancerequiredoes

(3) anrequirethe not the ordinance topreviously interpretedand Townhas
an subdivision.approvedexcavation variance for

that, because the ordinancerespondent’s contentionrejectWe the
variance, he not to obtain arequireda isexpressly requirenotdoes

permissiveordinance is afor excavation. The Town’shighwayvariance
is,Ill, it is to preventsec. 304.That “intendedordinance. See id. art.zoning

uses so permitted.”or incidental toexcept expressly permitteduses those
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(2008)Gilmanton, 813,v.Tonnesen Town 156 N.H. (quotation815of
omitted). permittedArticle III sets forth the uses within each district and

onlythe uses allowed the IIIupon granting special exception.of a Article
district,neither inpermits excavation the R-B nor allows as aexcavation

special exception. Accordingly, variance,in the absence of a inexcavation
Leskiewicz,R-B prohibited.the district is New v. 110generally See London

(1970)462,N.H. 466 (defining variance as the the“authority granted to
owner use into his a manner otherwise theproperty zoningviolative of
regulations”).

Nor is the variance requirement gravellimited to as thepits, byasserted
respondent. The ordinance does not permit, by special exception or
otherwise, result,excavation within the R-B district. As a respondent’sthe
argument is without merit.

Further, prior interpretationthe Town’s of the zoning ordinance is
not analysis.relevant to our respondent’s argumentWe construe the to
assert the doctrine of gloss,administrative which is a of statutoryrule

(2011).of Kalar, 314,construction. See Petition 162 N.H. 321 “Administra­
tive isgloss placed upon an ambiguous when those responsibleclause for its
implementation interpret the inclause a consistent itapplymanner and to
similarly applicantssituated a period yearsover of legislativewithout

omitted).(quotation However,interference.” Id. “a lack of in aambiguity
statute or ordinance precludes application[an] of the glossadministrative

491, (2007).doctrine.” v.Anderson Motorsports Holdings, 155 N.H. 502
Here, Thus,the Town’s is ambiguous.ordinance not we reject the respon­
dent’s andargument conclude that the trial court not bydid err interpret­
ing the zoningTown’s require respondentordinance to the to aobtain
variance before inengaging excavation for use in inhighway projects the
R-B district.

extent, however,To the that the trial court that the respondentruled
was to arequired obtain variance to conduct excavation incidental to the
construction of an permitted building,otherwise that itwe conclude erred.

above,As noted a ordinance ispermissive zoning prevent“intended to uses
except those expressly permitted or permitted.”incidental to uses so

omitted) added).Tonnesen, (quotation156 N.H. at 815 (emphasis Excava­
tion that is merely incidental to the construction of an permittedotherwise

is, therefore,building allowable the ofregardlessunder ordinance whether
the ordinance expressly allows the excavation. It is unclear on this record

portion,what if ofany, the excavation was incidental to the construction of
a building, and whether the allrespondent necessaryhad obtained state

(2002).excavation, 155-E:2-a, 1(a)and local forpermits the see RSA As a
result, we that of the that aportion findingvacate trial court’s order
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aincidental to construction ofis to conduct excavationrequiredvariance
opinion.consistent with thisproceedingsand for furtherbuilding, remand

the155-E Town’schapter preemptsnext consider whether RSAWe
from principledoctrine flows therequirement. preemptionvariance “The

with,to,it is or inconsistentrepugnantthat is invalidifmunicipal legislation
(2010)Dist., 264, 269Sch. 160 N.HForsberg Kearsarge Reg’llaw.” v.State

omitted). N.may implied.” Countrybe or(quotation “Preemption express
(2004).606, Here,Bethlehem, the150 611Envtl. v. Town N.H.Servs. of

be foundpreemption mayrespondent implied preemption. Impliedargues
statutorythe State schemewhen the and detail ofcomprehensiveness
Id. State law alsosupersede regulation.to locallegislativeevinces intent

when there an actual conflict between thelocal law isimpliedly preempts
regulation permitsa ormunicipaltwo. A conflict exists when ordinanceId.

Moreover,vice even whenprohibitsthat a State statute or versa. Id.which
statute,a it willconflictwith beexpresslya local ordinance does not State

Id.purpose.it frustrates the statute’spreempted when
law,ofquestiona local is apreempts regulationstatuteWhether State

Goshen,Town 155de novo. Guildhall Sand & Gravel v.which we review of
(2007). are the762, statutory“In of weinterpretation,N.H. 764 matters

in the of theintent as wordslegislature’s expressedfinal arbiters of the
fromlegislativea intent theinterpretas whole.”Id. ‘Westatute considered
havelegislature saidmightas and will not consider what thestatute written

fit to include.” Id.that did not seelanguage legislatureor add the
155-E local excava-chapter regulatesWe with the statute. RSAbegin

that andrequire permitstions. delineates those excavationsThe statute
(2002).(2002),:2-aare See RSA 155-E:2exempt permitting.those that from

requireunder statute aare thespecifically exemptthat notExcavations
to“applyowner mustpermit required,RSA 155-E:2. If a is thepermit. See

for excavation.”RSAcity permitor town involvedfor athe in eachregulator
(2002). comply withalso that excavationsrequires155-E:3 The statute

standards, or not the excavation“reclamation” whether“operational” and
(2002).:5,:4-a, regard155-E :5-a Withis from See RSAexempt permitting.

stan-excavations, “expressare deemedto those standardspermit-exempt
a:4-a, require:5. to excavations thatregard155-E Withdards.” See RSA

id.,standards,” see anddeemed “minimumthose standards arepermit,
requirements byestablishedcomplymust also with othersuch excavations

conflict with RSAdo notprovided requirementslocal suchregulations,
155-E, Guildhall, at155 N.H. 765.chapter see

excavation activities wererespondent’sfound that thetrial courtThe
challenge:2, respondent does notunder 155-E IV. Thepermit-exempt RSA

:2, inprovides, part:that 155-E IVfinding. RSA
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which ispermit requiredNo be ... for excavationshall
construction, reconstruction,for theperformed exclusively lawful

II,I, III, a unit ofhighway byor of a class or Vmaintenance IV
or of thejurisdiction highway agentfor the angovernment having

construction,has forgovernmentunit of which a contract the
however,reconstruction, highway, subject,maintenance theor of

to the ....following:

(b) orzoningshall not be localexemptSuch excavation from
ordinances, Trans-applicableother New Hampshireunless [the

Board,Appeals hearing, grants Depart-a theportation following
exemptionment of or its an from localTransportation agent

excavation],regulations relative to or from thezoning opera-the
tional and inexpresslyreclamation standards as set forth RSA

:4-a, :5-a,155-E express155-E 155-E:5 and which standards shall
inbe the sole standards with which excavations must complysuch

non-permit providedorder to retain their status as under this
paragraph.

added.)(Emphasis
The that the trial court thatrespondent contends because concluded his

were Town’spermit-exempt, requirementexcavations the variance is
however,by chapter argues,RSA 155-E. The Town that thepreempted

IV(b)155-E:2, legislature’sof the intent notplain language RSA reflects to
respondent’sits variance the excavation forpreempt requirement for

withhighway purposes. agreeWe the Town.

chapterRSA a comprehensive,155-E constitutes detailed scheme
Whitcomb, Carroll,v. Town 141regulating excavations. Arthur Inc. N.H.of

(1996). was,402, enacting406 in inlegislature’s purpose statute]“The [the
to increase of materials the costsupplythe construction and decreasepart,

other to thegovernmental by curtailingof roads and infrastructure public
the same Id. at 407regulations activity.”simultaneous state and local of

omitted). The statute excavations that(quotation distinguishes between
:2, Itthose that do RSA 155-E :2-a. furtherrequire permits and not. See

for thoseoperationalestablishes “minimum” and reclamation standards
those exca­permits “express”that standards forrequireexcavations and

:4-a,that are See 155-E :5. This classificationpermit-exempt.vations RSA
applieda intent that to excavationslegislative the standards“evince[s]

Guildhall,permitsand those not differ.” 155requiring permits requiring
N.H. at 765.

to “mini­subject onlyarerequiring permitsBecause excavations
standards, are frompreemptedmum” “it follows that notmunicipalities
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moreimposing stringent regulations upon typesthose of excavations.” Id.
However, all permit-exemptnot obligationexcavations are relieved of tothe

localcomply with regulation exemptionsbecause from local ordi-“[t]he
regulationsnances inand found are not[the unconditional.”Arthurstatute]

Whitcomb, 141 N.H. at 407. The thatspecifically providesstatute excava-
tion performed for certainexclusively highway projects “shall not be

ordinances,local orexempt zoning applicablefrom other unless [the
ofDepartment Transportation grantedor its agent exemption],”is an or

standards,from certain statutory operational and reclamation which “shall
be the sole standards with such inwhich excavations must order tocomply

IV(b). Thus,retain non-permit 155-E:2, 155-E:2,their status.” RSA RSA IV
legislature’sevinces the intent to localpreempt regulation of excavation
exclusivelyundertaken highway onlyfor construction with re-purposes

spect to statutory operationalthe and Allreclamation standards. other local
regulations applicable to nothighway excavation are unless anpreempted,

155-E:11,1exemption from those is Seeregulations granted. RSA (Supp.
2012) (“Whenever regulations. .. local from provisionsdiffer the of [RSA

155-E],chapter provisionthe which imposes greaterthe restriction or
higher shall controlling,standard be that noexcept regulationlocal shall
supersede :2,the sole ofapplicability express standards under 155-ERSA

IV.”).I, III, and

respondent that inargues holdingsThe our Arthur Whitcomb and
supportGuildhall the that chapterconclusion RSA 155-E preempts the

Whitcomb,requirement.Town’svariance We disagree. In Arthur a case
involving excavation associated with a permit-exempt stationary manufac­

:2,III,seeturing plant, by statute,RSA 155-E we enactingheld that the the
legislature intended to preempt “only local and thatregulationsordinances
would the ofhave effect or intent State tofrustrating authority” regulate

Whitcomb,field of excavation. (quotationthe Arthur 141 N.H. at 409
omitted). Given that the legislature specifically regulationauthorized local

excavation,in with highwayconnection we conclude that such authorized
local doesregulation authority.not frustrate State

Indeed, Whitcomb,in.Arthur we thatrecognized, byway example,of
excavation,with toregard highway statutorythe thatprovision stating

exemptexcavation shall not be from local orzoning applicable“[s]uch other
ordinances,” :2, IV(b), (emphasisRSA 155-E is not unconditional. Id. at 407
omitted). therefore,noted, that such a beprovisionWe “cannot deemed

aunnecessary statutoryredundant or in scheme that localpreempts
legislation.” Likewise, quotedId. we with the trial court’s conclu­approval
sion that “the legislature generally chapter preemptintended 155-E to local
land whereregulations^] except specifically contrary.”use indicated to the
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controllingthevitiatesThus, in Arthur Whitcombnothingat 408.Id.
of theeffectpreemptiveThe generallyin this case.statutory provisions

thatstatutory provisionsexpressnot invalidatescheme doesstatutory
legislation.authorize local

excavation, thatwe heldGuildhall, involving permit-requiredIn a case
excava-of suchregulationlocalpreemptnot intend tolegislaturethe did

theconcluded that “becauseGuildhall, at 765. We155 N.H.tion. See
only155-E containschapterstated that RSAclearlyhaslegislature

it follows‘minimum’ arequire permit,thatfor excavationsrequirements
stringentmoreimposingfromare not preemptedthat municipalities

Further, thatwe clarifiedId.those of excavations.”upon typesregulations
excavations.toholding applies only permit-exemptthe Arthur Whitcomb

tostated, dicta, purportingin that ordinancesat 767. We alsoSee id.
atid. 767-68.preempted.would be Seeexcavationsregulate permit-exempt

reason-statement, however, underlyingwith theis inconsistentThis broad
statutoryWhitcomb, expressat with thein and is oddsing Arthur

Thus, that neither Arthur Whitcombrelevant here. we concludeprovisions
argument.supports respondent’snor theGuildhall

thatby concludingthat trial court erredarguesnext therespondentThe
excavated, “exca-material constitutesstockpiledthe removal of previously

issue,155-E:1, not thisII. We need decidepursuantvation” to RSA
“excavation”however, if does not constitutebecause even such conduct

conduct, in the absence ofstatute, court that thisunder the the trial ruled
thevariance, supportsrecordzoningthe Town’s ordinance. Thea violated

not, that theappeal,on assertruling, respondenttrial court’s and the does
under theexcavated, permittedmaterial isstockpiledpreviouslyremoval of

ordinance.
itwhen deter-Next, that the trial court erredarguesthe respondent

676:17,1 forth(settingunder RSAsubject penaltiesthat he was tomined
violations) of his excavationperiodfor the entirefor ordinancepenalties

that he didfrom his assertionstemsrespondent’s argumentactivities. The
Because155-E.chapteror RSAparties’ stipulationnot violate either the

under therequiredisfound that a variancesustainablytrial courtthe
material,excavated, westockpiledpreviouslyremoval ofordinance for the
However, weactivity.to suchas it relatesreject respondent’s argumentthe

statutory penaltiesofimpositiontrial court’snonetheless vacate the
excavationthey uponare basedthe to whichit is unclear extentbecause

of an otherwiseto constructionconducted incidentalmaythat have been
— the ordinanceallowed underisbuilding which excavationpermitted

tothe extentremand, trial court shall determinethewithout a variance. On
andto such constructionincidentalwas conductedanywhich excavation

statutory penalties.issue ofshall revisit the
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theFinally, respondent bycontends that the trial court rulingerred
that the is attorney’s partyTown entitled to fees as the inprevailing this

Specifically,case. he thatcontends the trial court erred in thatconcluding
the attorney’s 155-E:10,award of underfees RSA II is mandatory.
However, respondent’s argumentthe fromstems a ofmisunderstanding
the trial court’s order. Although the trial court that attorney’sconcluded

mandatory, 155-E:10, II;fees were it imposedid not them topursuant RSA
rather, imposed attorney’s 676:17,the court pursuantfees to RSA II based
upon the respondent’s zoning 676:17,violation of the IIordinance. RSA
provides that “the municipality shall recover its costs and reasonable
attorney’s fees in ifactually expended legalthe action it ispursuing found

added.)to prevailingbe a inparty the action.” The(Emphasis award of
attorney’s pursuant 676:17,fees RSAto II is v.mandatory. See Bennett

477, (2008).Town 157Hampstead, N.H. 484of

Nonetheless, we vacate the trial court’s award of attorney’s fees
because, as the trial impositionwith court’s of itstatutory penalties, is
unclear the extent to which the award upon mayis based excavation that
have been toconducted incidental construction of an permittedotherwise
building. Followingthe trial on tocourt’s determination remand as the extent
to which respondentthe to aconstructingexcavated incidental itbuilding,
shall revisit attorney’s Voorhees,the issue of fees. DerSee Van Stok v. Van

(2005) (where679,151 N.H. 685 party onprevails some claims and not
others, severable,and where unsuccessful claims analytically anyare fee

claims).award should be reduced to onexclude time spent unsuccessful

part;in in part;vacatedAffirmed
and remanded.

LynnC.J.,Dalianis, Hicks, Bassett, JJ.,and and concurred.
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