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(DoreenCramer, PC, F.of ManchesterPiper EgglestonPrimmer &
orally),on and for the respondent.Connor the brief

(AndrewWilson, PLLC, K. on the briefBossie & of Manchester Wilson
orally), the petitioner.and for

CONBOY, 10thbyIn a final decree issued theappealJ. this from divorce
— (Moore, J.),Derry respondent,Court Division theFamilyCircuit

inMuller, the therulings apportioning equitytrial court’sappealsWilliam
$68,000in childmarital and annual income to him forimputingthe home

affirm in vacate in and remand.support purposes. part, part,We
petitioner,are from the record. The GabriellefollowingThe facts drawn

(Husband) in 2006 and(Wife), married OctoberMuller and William Muller
inchild, a homeJuly purchasedone born in 2007. The partieshave minor

in from loan in the amountmortgage2006 with funds aAuburn November
$200,000 America, $186,332.23 from theBank of N.A. in cashof from and

is name. TheThe marital home in the Husband’sparents.Husband’s
$340,000.the worththat at the time of trial home wasparties agreed

$186,332.23trial, from thedisagreedAt as to whether thepartiesthe
that thewas a or a the Husband assertedparents gift:Husband’s loan

agreement;an oral the Wifeby parentswas his tomoney pursuantlent
parentsto be a and asserted that the Husband’smoney gift,understood the

At home wasrepaid.to be the time thethey expectednever indicated that
registryfiled the of deeds.mortgagesecond was withpurchased, no

marital2009, nearly purchaseafter the of theAugust yearsIn three
into his thehome, parentsa notepromissorythe Husband executed

his father.$186,332.23, the Husband andsigned byof which wasamount
22,2006, Husbandbut theon the note was NovembertypewrittenThe date

18, oneAugust Approximately2009.signnot the note untilactuallydid
14,later, 2009, divorce.the Wife filed for On Octobermonth in September
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2009, Husband ofregistrythe filed with the deeds an undated mortgage
22,deed to parents, promissoryhis which referenced a November 2006

note. the theOnly signed mortgageHusband deed. The deed was attested
by notaryto a who it.signeddid not indicate when the Husband

trial, jobEleven months before the was fromHusband terminated his for
poor job performance multiple warnings.after He remained unemployed

to ofup the time trial.
After a final aevidentiary hearing, the trial court awarded the Wife

(2004) (fault458:7,pursuantfault-based divorce to RSA V based on
reason).as injuretreatment so to Inseriously endanger allocatinghealth or

debt,the marital the trial court the “solelyruled that Husband was to be
responsible anyfor obligation due toparentshis relative the marital
residence.” The court thatordered the residence “shall immediately be
placed on the market for sale ... at a reasonably competitive price,” which
the court expected proceedswould net payment“maximize[ ] the after of

added.)the mortgage, taxes, closingand standard costs.” (Emphasisfirst
The court “theordered net ofproceeds property”the to be “divided equally
between order,the It continued: “Inparties.” entering the aforementioned
this enteringCourt is a itspecificfinding that does not thefind [Husband’s]
representations that $180,000the toparties agreed loan from the[a]

toparents[Husband’s] be credible.”After factualmarshaling the bases for
its opinion that the parentsHusband and his drafted the notepromissory
and mortgagesecond in “an attempt anyto divest the inof interest[Wife]

residence,”the marital the trial court that mortgageruled the note and did
not a“evidence valid debt.” The court evenly dividingconcluded its order
the in theequity noting:marital residence by

Due to the fact that this entering findingCourt is a that [the
parents’]Husband’s contribution to the marital is notresidence

recognized as a debt Courtthis is left with no other than tooption
determine that it ainitially giftwas to the and as such[Husband]

bearinghas no on disposition/divisionthe of inequitythe the
marital residence.

The court found voluntarilyalso the Husband unemployed/underemployed
(hereinafter and,“unemployed”), calculating support,in imputedchild
$68,000in annual income him.to

(1)arguesOn theappeal, Husband that: the trial court erred as a matter
$186,332.23of by effectively orderinglaw the to theparties disregard
(2)notepromissory mortgageand deed to Husband’s trialparents;the the

unsustainablycourt byexercised its discretion to award the Hus-failing
$186,332.23band the from inpayment parentsthe Husband’s view of the

(3)fact unsustainablythat the court it a trialgift;characterized as the court
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equitythe inawarding fifty percentin the ofexercised its discretion Wife
(4)home; that Husband wasfindingmarital the trial court’s thethe and

$68,000decision in annual incomevoluntarily unemployed imputeand its to
byto and the record.legally unsupportedhim were erroneous

asargument that the trial court erred afirst address the Husband’sWe
inby parents’law the Husband’s interest thedisregardingmatter of

(1) subjectlackedfamilyresidence. asserts that: the divisionmarital He
deed andjurisdiction effectively parents’ mortgageto invalidate thematter

note, real asserted bysince claims to marital estatepromissory disputed
(2)instance;in court inbroughtmust be the the firstparties superiorthird

interest,order, iseffectively parents’the the Husband’sabolishingcourt’s
tonecessarysince were thebinding upon parents, they partiesnot the

(nor have,they familysince theproceeding, participatebut did not could
(3)them);jurisdiction order the Husband’svitiatingdivision lacks over the

in the marital residence was entered without dueparents’ property interest
(4)law, in theprocess rights;of of their fundamental and court’sviolation

a practicalthe marital home be sold cannot be effectuated asorder that
theconveyed parentsclear could not be while Husband’smatter since title

continue to hold a on themortgage property.
itthat the trial court did not err when ordered therespondsThe Wife

marital and of the withoutresulting equitysale of the residence distribution
“the wasparents’ propertyto the Husband’s interest becauseregard

encumbered, clearlyof and availableclearly marriage,an asset the however
withby agreesfor as the trial She thedisposition [c]ourt.”entered

promis-the parents’Husband that the trial court “invalidated” Husband’s
deed, that the instrumentsand but contends recordedsory mortgagenote

[ojrderthe trial to sell the maritaloperate“should not to invalidate [c]ourt’s
tohome,” agree anythat she did notbecause the court determined

mortgagethat theparents,to the Husband’s and found recordedobligation
fraud.constituted

mortgagethat thenote that the recordedargumentWe first Wife’s
unavailing.court’s of the isposed impediment disposition propertyno to the

in does notpropertyof a non-owner maritalequitable spouse“The interest
duringcreditors the owner therights spousethe of ofsuper[s]ede

77, 84Skorich,re 332B.R.proceeding.”the divorce Inpendency couple’sof
(Bankr. O’Neil, 149N.H.2005); the Matter &Jasper-O’NeilD.N.H. Incf. of

(2003)87, property,of marital(despite stipulated divisionparties’89
attachment). Both par­subject pre-divorceremained to bank’sresidence

analyze family division’srequire us to theargumentsties’ therefore
ina interest realjurisdiction effectively party’s mortgageto invalidate third

concerningto a case“A court lacks hear or determinepowerproperty.
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Daine,jurisdiction.”which it has no v. N.H.subject matters over Daine 157
(2008) omitted).426, (quotation428 and brackets “The ultimate determi-

as court injurisdictionnation to whether the trial has this case is a question
O’Neil,subjectof de 159law to novo review.” In the Matter O’Neil &of

(2010).615,N.H. 622

a jurisdiction,“The division court of limitedfamily is with exclusive
areas,by to inpower conferred statute decide cases certain discrete

omitted).including petitions for Id. (quotation powersdivorce.” Because the
jurisdictionand of the divisionfamily byare limited to those conferred

statute, Mallett, 202, 207 (2012),see In the Matter 163& N.H. weof Mallett
to familylook the relevant statutes to whether haddetermine the division

subject jurisdictionmatter to the ofvaliditydetermine the Husband’s
interest, whether,parents’ mortgage argues,or the claimas Husband that

be inmust addressed the court in the firstsuperior partyinstance. Neither
thatargues superiorthe court would lack jurisdiction over this thedispute;

question jurisdiction,before us is the familywhether division has either
exclusive or court,concurrent with that of tothe resolvesuperior questions
of a third claim ofparty’s interest in marital property.

undertaking statutory“When interpretation, we first examine the lan-
guage found in the statute and possible,where we ascribe the andplain
ordinary tomeanings Graywords used.” In the & Gray,Matter 160 N.H.of

(2010)62, omitted).(quotation65 and languagebrackets When a statute’s
is andplain unambiguous, beyondwe need not look it for further indications

legislativeof Id. can ignoreintent. “Courts ofplain languageneither the the
norlegislation add words which the lawmakers did see fit tonot include.”

omitted).(quotation isolation,Id. ininterpret‘We statutes not in thebut
omitted).statutorycontext of (quotationthe overall scheme.” Id.

The legislature judicialcreated the division tofamily providebranch
“prompt family by justicesand fair resolution of and marital mastersissues
specially issues,”selected and to deal and toeffectivelytrained with such

“all to orassign family single family justicematters of a one divisionfamily
marital in familymaster located a court that is geographicallydivision

(2010) (amended 2012). end,family.”toaccessible the RSA 490-D:l To this
over, alia,jurisdictionthe statute that inter forprovides “[petitions

divorce, children, and tonullity marriage, alimony, custody support,of of
judicialthepaternity,” “exclusively throughestablish are exercised branch

infamily jurisdiction was theprocedurally previouslydivision as exercised
(2010).490-D:2, state,“Accordingly,. . . I insuperior court[ RSA this].”

jurisdiction familyis to divisionoriginal granted judicialthe branch
Daine,matters.” 157 at 427.regarding divorce N.H.
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family490-D the division’sAlthough chapter expresslyRSA defines
thethe overall scheme ofjurisdiction encompassing generally,as “divorce”

of, things, the divisionamongrelevant statutes issues othergovernsdivorce
Mallett, 163 N.H. at 209. Under thesesupport.of and orders ofproperty

statutes, authorityhas the to value and divide maritalfamilythe division
maytheownershipin where the value or of assetsproperty, including cases

See, 747,163complex. e.g., In the Matter Cottrell & N.H.be of El-Sherif
(2012) family party’svaluation of(upholding divorcing748-49 division’s

that the toFurther, legislature’s recognitionthe needpractice).dental
matters isequitablerender orders inherent in the resolution of divorceis

(2010), judicialreflected in which that “the branchprovidesRSA 490-D:3
inof wherefamily powers equityshall have the of a court casesdivision

judicial familywith branch division.”subject jurisdictionmatter lies the

(2004)However, the to distrib­familyRSA 458:16-a allows division
458:16-a,divorcing parties.that to the RSAonly property belongsute See

assets,tangible intangible propertyI shall all and and(“Property include
either both whether title to thepersonal, belonging parties,real or to or

added));parties.” (emphasisin the eitheris held name of or bothproperty
(2007)Chamberlin, 13, 17 (holding155N.H.In the Matter Chamberlin &of

that, ofnot an to either or bothcorpus belongingbecause trust “was asset
divorce, trial court not commit legalthe at the time of their the didparties

estate”). 458:16-a,the marital II alsoby excludingerror from RSA[it]
marital to thefamily property onlyallows division tothe distribute

(“When458:16-a, II a dissolution of adivorcing RSAparties themselves.
decreed, may equitable ofmarriage propertycourt order an divisionis the

Beal, 349, 350Matter Beal & 153 N.H.parties.”);between the In the of
(2006)(“The 458.T6-a, trial toof authorizes courtsplain language [RSA II]

inNothing statuteproperty parties.’marital ‘between the thedistribute
parties’ paycourts a sale of the marital assets toauthorizes trial to order

“creditors.”). it is to a rule which willpolicy adopttheir We soundbelieve
to in actions in orderrequirenot creditors intervene contested dissolution

to turn a dissolution actionto claims. To do otherwise would belitigate their
” Lee, 997,Id. at v. 649 P.2d(quotinginto a 351 Leeproceeding.’creditor’s

(Ariz. 1982)).App.1003 Ct.

to a thirdbelongsthe interest at issue heremortgageBecause
holdingto it. Ourjurisdictionthe the invalidatefamily divisionlackedparty,

anjurisdictionlacks to dividefamilythetoday implydoes not that division
subjectinasset; the a marital homeequitythe of netencumbered division
familyofstatutorywithin the thepurviewto a for ismortgage, example,

See,division, Mattere.g.,marital In the Costaas is the division of debt. of
(2007) ofCosta, 323, to one(family partydivision’saward& 156 N.H. 327
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bulk of divisible marital assets and was sustainable exercise ofdebt
458:16-a).However,inbydiscretion when factors set forthsupported RSA

458:16-a,dividing familywhen such to RSA the divisionproperty pursuant
tojurisdiction party’sdoes not have the or invalidate a thirddisregard

claim of in marital property.interest

thereading powers granted familyOur of the division under the
current isstatutory supported by statutory interpreta­scheme canons of
tion. Neither RSA 490-Dnor 458 an onchapter chapterRSA reflects intent

part legislature family jurisdiction,the of the to grant the division either
court,superiorexclusive or concurrent with to propertythe invalidate the

interest Innon-divorcing party. legislativeof a of expressthe absence
authorization, family jurisdictionthe division tohas no determine the
validity of inparty’s parties’a third interest the marital property. See

(“BecauseDaine, statutory, only157 N.H. at 427 isdivorce the court has
statute.”).inpowersuch that as granted by legislaturefield is Had the

grant family jurisdiction validityintended to the division to determine the
of third inparties’ asserted interests real it haveproperty, could done so.

This isinterpretation supported byalso the of lawdevelopment the
in the probate court context. In the of explicitabsence an legislative grant
of probate jurisdictioncourt inproperty disputes,over real we held
O’Dwyer that the court wassuperior properthe forum for such a dispute,
and probate jurisdiction.the court lacked such reSee In Estate O’Dwyer,of

(1992)323, 324135N.H. that(holding conferringa statute theupon probate
jurisdictioncourt jurisdictionover all matters things probateand of

sale, settlement,torelating the and final of ofdistribution estates deceased
persons grantdid not the court tojurisdiction determine title to real estate

estate).in order to establish it waswhether an asset of the After our
O’Dwyer,decision in “the legislature effectively expanded probatethe

jurisdictioncourt’s encompass disputes concerningto the areal estate of
1993,”decedent Actthrough expresslythe Omnibus Justice of which

granted probate “jurisdictionthe court to involvingresolve issues real
estate of if propertythe decedent the is in the estate of the Indecedent.”

(2009)Porter, 212, omitted);re Estate 159 N.H. (quotations214-15 seeof
(2007 2012) jurisdiction);also RSA 547:3 & courtSupp. (probate RSA

(2007) (granting jurisdiction declaratory547:ll-b courtprobate over
judgment personalactions to real or inregarding propertytitle decedent’s

(2007)estate); jurisdictionRSA 547:ll-c court over(granting probate quiet
estate).title actions real or in decedent’sregarding personal property

interpret legislativeBecause intent from the statute as written“[w]e
and will legislature mightnot consider what the said or words thathave add
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include,” 350,Beal, at not read thenot 153 we dothe did N.H.legislature
to onjurisdictionof 490-D:2 or RSA 458:16-a confercurrent versions RSA

of innon-divorcing party’sa claim interestfamilythe division to invalidate
of,the court’s for the saleAccordingly,a asset. we vacate trial ordermarital

in, home,the marital and remand forequityand of thedistribution
the trial courtruling bywith finalproceedings opinion.Anyconsistent this

the in the marital home must account forequitydistribution ofconcerning
validitythe ofjurisdiction superiorof court to determinethe exclusive the

in the marital home. Given ourparents’the claim of interestHusband’s
claims ofissue, do not the Husband’s other errorruling on this we address

in home thethe of the marital or Husband’sequityrelated to division
contribution thereto.parents’

trialsupportthat the does not theFinally, the Husband asserts record
tovoluntarily unemployed imputationhe was and itsfindingcourt’s that

the$68,000 purposes. Specifically,him in for child supportof annual income
First, the trial courtfour he maintains thatHusband advances claims.

in its final order because thefinding voluntarily unemployederred himby
Second, hevoluntarily unemployed.court earlier that he was nothad found

that, thathearingat the he hadtestimonycontends because final reflected
trialfrom his the court’sinvoluntarily employment,been terminated

Third,legal error. heof constitutedfinding voluntary unemployment
income to him and not toby imputing onlythat the trial court erredargues

Fourth,Wife, he contends thatunemployed.the even she was alsothough
previousincome him atby highestthe court to hisimputingtrial erred

with all four contentions.disagreeincome level. We
2010error,As of the relies on two Octoberto his first claim Husband

Husband,orders, which, precludethe an ultimateaccording totemporary
6,2010 order,temporaryIn an Octobervoluntary unemployment.offinding

of childthe for reduction hisgranted requestthe trial court Husband’s
However, thetermination.support obligation employmentto reflect his

voluntarilyto the Husband was unem-rulingcourt made no as whether
Moreover, its to“subjectcourt that order wasployed. expresslythe stated

recaptureto atsubjectofupon completion discovery, [and]modification the
25,oftemporaryfinal In order Octoberparties’ hearing.” subsequentthe its

was2010, as to whether the Husbandrulingthe court made noagain
tosubjectthe orders weretemporaryBecausevoluntarily unemployed.

claim ofrejectat final we this error.hearing,modification the
involuntarilyhadthat because he beenarguesHusband nextThe

trial, trial courtbefore thefrom eleven monthsemploymentterminated his
trial courtsvoluntarily Becausefinding unemployed.in that he waserred

theirparties’ respectivethe needs andpositionare in to determinethe best
Donovan,&them, In the Donovanabilities to meet see Matterrespective of
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55,59 (2005),152N.H. will not rulingswe disturb the trial court’s regarding
child absent an ofsupport unsustainable exercise discretion or an oferror

Pierce, (2010).354,law. In the Matter Scott & 160 N.H. 358of
In calculating gross income for child a trial hassupport purposes, court

the todiscretion consider “the amount a isparentdifference between the
the aearning parentand amount has inearned cases where the parent

voluntarily becomes unemployed or unless the isunderemployed, parent
IY(a) (2004).physically 458-C:2,or mentally incapacitated.” RSA Whether

a isparty voluntarily finder,is a forunemployed question the fact whose
notdecision will be disturbed on ifappeal supported in theby evidence

Stall, 163, 167 (2005).Inrecord. the Matter Stall & 153 N.H.of
Our case aregardinglaw trial court’s consideration of the circumstances
a parent’sof departure from employment past twentyhas evolved over the

years. 458-C,Prior to the enactment of chapterRSA we held that a parent
who was terminated from employment of his wrongdoingbecause own was
not aeligible for reduction in support payments due to his abilityreduced

(1983).pay. Noddin, 73,to v.Noddin 123 N.H. 76 After the ofenactment
458-C, however, IV(a)chapterRSA 458-C:2,we ruled that supersedesRSA

Rossino,our decision in In 367,Noddin. the Matter &Rossino 153 N.H.of
(2006). light Rossino,370 In of we a trialsubsequently vacated court’s

finding voluntaryof underemployment “to the extent the courtthat trial
found voluntarilythe to[parent] underemployedbe because he lost his
job(s) wrongdoing.” Sarvela,due to his own In the Matter & 154Sarvelaof

(2006).426,N.H. 436

However, holdingthe in precludeSarvela does not a trial court from
considering facts and circumstances on abearing parent’s intent to avoid
payment of child support, the facts andincluding circumstances surround­
ing parent’s fact,the termination employment.from See id. at In in434-36.
the year Sarvela,same we recognizeddecided we the of a party’srelevance
intent to avoid child support questionon the of voluntary unemployment.

(2006)Jack, 351,InSee the Matter (noting& 153 N.H. 353 aof Bazemore
voluntarily unemployed parent notdid terminate “with theemployment

of avoidingintent his child or othersupport obligation thwarting [the
amount”);ability toparent’s] receive child in an seesupport appropriate

(2009)615, 616, 618In the &Lynn Lynn, (affirmingalso Matter 158N.H.of
the trial court’s not to impute despite finding voluntarydecision income a of

parentthe failed to thatunderemployment supportwhere record a reduced
guidelines).income to circumvent child support

Here, supportsthe record trial court’s that thefindingthe Husband
voluntarily that ofunemployed.was The trial court noted the circumstances

“suspect,”the Husband’s termination were it focused on theprimarilybut
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time that he lostduring the eleven months between theHusband’s actions
trial, and that the Husbandthe commencement of foundjob throughhis

court not find credible theThe trial didability employed.had the to become
final“all time.”At thethat he was for work thelookingHusband’s assertion

employmentHusband testified that his efforts to seekhearing, the
website, Stall,day. 153mainly checking jobsnh.com, everyof aconsisted Cf.

(evidence had did notlooking employmentat 167 that been forparentN.H.
Further, thevoluntary unemployment).a ofnecessarily findingpreclude

of childfailure to his share thepaytrial court characterized the Husband’s
For thehistory.” example,as a “well documentedweapon”“a withsupport

$5,000 thanrepairthat for a ratherpaid motorcycleHusband testified he
$7,000. Moreover, thereof thansupport arrearagehis child morepaying
mentally incapacitated.that the was orphysicallywas no evidence Husband

record, in the that the Husbandthis find error court’s conclusionOn we no
voluntarily unemployed.was

theimpute onlyNor the to income todoes trial court’s decision
simplyThesupport allegesnot to the reversal. HusbandHusband and Wife

Husband, inWife, is that aunemployed, temporarythat the like the and
order, by time ofemploymentthe court that she seek thesuggestedtrial

reflects,found, the that thethe final The trial court and recordhearing.
the alsoAlthoughthe child. courtparties’is the toprimary caregiverWife

full-timeanticipated “gainingthat it that the would bestated Wife
future,” not that the Husbandveryin the we do concludeemployment near

incomeestablishing imputationof that the court’s ofhas met his burden
Donovan, 152to him an unsustainable exercise of discretion. Seeonly was

N.H. at 59.
a orparent voluntarily unemployedIf a trial determines that iscourt

thegrossconsider as income differenceunderemployed, “maythe court
the that hasearning parentthe that is and amountparentbetween amount

IV(a).458-C:2, from employ-was terminated hisearned.” RSA When he
trial, earning an annualprioreleven months to the Husband wasment

circumstances, no$68,000. findof Under all the wesalary approximately
$68,000 in to theearningsannualimputationin the trial court’s oferror

calculating support.for of childpurposesHusband

part;in vacated inpart;Affirmed
remanded.and

Lynn Bassett, JJ.,C.J., concurred.Dallanis, and and


