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sections, the courttheseaddition, by excludingthatarguessheInparent.”
aexpectwouldjury“theduring whichin the conversation”“gapscreated

person.”an innocentfromresponse
becausethe defendantnot prejudicesections didexclusion of bothThe

throughoutpointsat several otherfor her childrenconcernexpressedshe
theaddition, disagree withIn weof the interview.portionthe admitted

as at whichplacessectionsdisputedof thecharacterizationdefendant’s
disputedTheperson.”an innocenta fromresponsewouldjury expect“the
and thusguilt,about the defendant’squestionsnot follow directsections do

of guilt.a misimpressiondid not createresponsesof herthe redaction
sectionsdisputedof the twocourt’s exclusionThus, conclude that thewe

tonor unreasonableuntenableclearlyneitherinterview waspoliceof the
Warren, at 636.143 N.H.case. Seeof the defendant’sprejudicethe

Affirmed.

Lynn Bassett, JJ.,CONBOY, concurred.C.J., andDALIANIS, and
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(DanielCasassa and of R. on andRyan, Hampton Hartley the brief
orally), for the plaintiffs.

(PeterHutchins, PLLC,Law Peter E. E.of ManchesterOffices of
orally),Hutchins on the brief and for the defendants.

Lynn, defendants, Suzynne Cummings (Cummings)J. The D. and S.D.
Co., PC,& a finalCummings appeal Superior {McHugh,order of the Court

J.) (Audette)$44,403awarding to the plaintiffs, Robert Audette and his
company, Services, (H&S),H&S Construction LLC for breach of contract.

affirm.We

I

trial 1999,The court found the facts. infollowing Beginning the
defendants provided accountingvarious and business services to Audette

his then-partner, Fogarty,and Paul including helping them to start their
construction business partnership, preparingas well as tax returns for both

2007,the business and Audette and InFogarty personally. the defendants
assisted Audette and inFogarty dissolving their partnership, including

adrafting agreement servingdissolution and as an intermediary between
parties.the

2008,In February and March work aperformed framingH&S on house
(thein Kingston property). project,On this H&S was a subcontractor of a

contractor, Construction,general Rock),RockLedge (LedgeLLC owned
Rizzo,by Peter for whom the hadplaintiffs completed twenty-fivebetween

jobsand 1999.thirty framing Ledgesince Rock owned the andproperty
Greene,was the house for and toconstructing Michael Karen who were

March,purchase property upon completion. early plaintiffsthe In the were
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order,and desistissued a ceaseKingstonthat Town of hadinformed the
time, completedthat H&S hadBythe property.construction onhalting

owedon the and waspropertyof its workninety-five percentapproximately
$44,403.

taxes, Audette askedthereafter, a hisShortly during meeting regarding
on theattorneyan to a mechanic’s lienplaceto recommendCummings

that could the work andCummings responded performsheproperty.
Letter, dated MarchRepresentationa Letter. TheRepresentationdrafted

10, 2008, provideof that the defendants wouldset forth a number services
for its work on themoneythe owed to H&Sregard collectingwith to

property, including:

in toattemptall order topertinent parties3. Communicate with
of theyoumonies due without the intervention Courtcollect the

systems.
yourto secure claim fornecessary4. all documentsPrepare

Thisyou your company.rendered and monies due andservices
included, to of allpreparation applicationswill but not limited[sic]

lien, petitions applicable municipalityfor a Court andmeehanic[’]s
forms.

due, includingall terms for collection of the monies but5. Define
communications both writtenagreements,not limited to structure

verbal, ifrecordingand of mechanic’s lien forpreparationand
necessary.

that the defendants would be forRepresentation paidThe Letter indicated
It that hadhourly acknowledgedtheir services on an basis. also Audette

given Cummings key property.earlier his to the
propertywith a final invoicefor its work on theprovided CummingsH&S

a Letter. instructedsigning Representation Cummingswithin week of the
Greenes,or and toanyAudette not to have further contact with Rizzo the

hadany party Cummings previously givenrefer calls from either to her.
Fogartya similar not to communicate with whileAudette instruction

him ofadvising during Audette-Fogarty partnership.the dissolution the
Letter,a of Audetteexecuting RepresentationWithin few weeks the

promising paya call from Rizzo. Rizzo left a voicemail to Audettereceived
if on the Pursuant toremaininghe returned to finish his work house.

direction, her,immediatelyAudette notified and she said sheCummings’
later, a call fromdayswould contact Rizzo.A few Audette received Michael

Greene, that he had Rizzo and that H&Spaidwhose voicemail confirmed
Again, immediatelywould be if it its work. Audettepaid completed

Cummings message.informed of the call and did not return Greene’s
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wife, Audette,8, 2008, anJudy CummingsOctober Audette’s sentOn
byasking property. Cummings respondede-mail about the status of the

e-mail, a call I was so needstating, Kingston away“received while[from]
in motion.” thateverything day, Cummingsto return it. Have else Later

in to that she on a return call fromJudy “waitingwrote another e-mail was
10, in... never On wroteKingston ending phone tag.” CummingsOctober

an e-mail to “I will when I hear on OnJudy, keep you posted Kingston.”
18, 2008, byto another e-mail fromCummings replied JudyNovember

“in insaying Kingston right up you.she was Court now. Will follow with
20, 2009,Keep your fingers Finally, May Cummingscrossed.” on e-mailed

Judy, Kingston.”“I will make an for next week for Theappointment
understood these e-mails to mean that the defendants hadplaintiffs

a on hadpropertysecured mechanic’s lien the and filed a lawsuit on their
behalf.

2009,the summer of theDuring plaintiffs began having difficulty
Incontacting Cummings. August, Judy investigatedAudette the status of

propertythe and mechanic’s lien. After thatlearning the Greenes had
home,moved into the she went to the ofRockingham County Registry

recorded,Deeds a warranty Julyand discovered that deed had been dated
14, 2008, transferring the from Rock to theproperty Ledge Greenes. No
mechanic’s lien on the plaintiffs’ behalf had been recorded. Because the

recorded,plaintiffs’ 120-day statutory timelylien had not been secured or
(2002).447:2,it inlapsed Julyhad 2008. :9 JudyRSA continued her

to contactattempts Cummings September,into but failed toCummings
respond to her calls or e-mails.

The plaintiffs brought againstsuit the defendants in 2009 forNovember
trial,of At Cummings’ testimony manybreach contract. conflicted with of

above, court, finder,the facts recited but the trial as fact discounted most
of her trialtestimony. plaintiffsThe court found for the and awarded

$44,403.indamages the amount of This appeal followed.

II

“A legalbreach of contract occurs when there is a failure without
perform anyexcuse to which forms the whole or of apromise part

(2008)Stanton, 582, (quotationcontract.” Lassonde v. 157 N.H. 588
omitted). will a trial in anuphold ruling‘We. court’s action for breach of
contract evidentiaryunless the decision was made without or wassupport
an unsustainable exercise of discretion.” “Atrial of factfindingsId. court’s
in theya breach of contract action are us unless arebinding upon
unsupported by the evidence or erroneous as a matter of law.”Id.
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law,of which we reviewquestiona contract is aofinterpretation“The
Servs., 368,N.H. 373155Developmentalv. N.H. Div.de novo.” Czumak of

the used(2007). agreement, give languagea weinterpreting written“When
andthe circumstancesmeaning, consideringthe its reasonableby parties

readingand thenegotiated,wasagreementin which thethe context
will bethe intentambiguity, parties’Id. “Absentas a whole.”document

in contract.”used themeaning languageof theplaindetermined from the
Id.

(1)in ruling:trial court erredthat thearguethe defendantsappeal,On
(2)their that themitigate damages;not fail toplaintiffsthat the did

legal plaintiffs’was the cause of thebreach of contractdefendants’
(3) care ortestimony on the issues of reasonableexpertand thatdamages;

in turn.argumentsaddress thesenecessary.was not Welegal causation

A

theirFirst, mitigatethat the failed toargue plaintiffsthe defendants
(1) calls from Rizzo andtelephonenot to thedamages by: responding

job,to the finish the andasking plaintiffs property,the toGreene return
(2)them; actioninstituting legal againstand notcollect the monies owed

disagree.the statute of limitations. WeRizzo the Greenes withinand/or

claim must take such measuresclaimant in a breach of contractThe
can “with reasonable effort andto lessen his or her loss as be effectuated

Co., N.H.SupplyLumber v. Builders 104without undue risk.” Coos Co.
404, (1963); Barclay Squaresee also Grenier v. Commercial Condo.408

(2003) (“[A]Assoc., 111, party seeking damages119Owners’ 150 N.H.
stepsfault must take all reasonable to lessenbyoccasioned the of another

loss.”). claimant not do so until thehis or resultant But the needher
Lumber, 104of the contract. Coosperform partdefendant refuses to its

aobligation promiseePut is no on toway,N.H. at 408. another “[t]here
suffering damagesuntil he knows that he isdamages actuallyminimize his

Bank v.bya of contract the Citizens Nat.promisor.”because of breach
(1951). Instead,389, “may assumepromisee96 N.H. 394 theHermsdorf

Further,contractual Id.promisor keep promise.” “[t]hethat the will his
plaintiffs mitigateof that the failed toprovingdefendants bear the burden

Grenier, 119; Contracting Corp.at see also Parem v.damages.” 150 N.H.
(1986)Co.,Inc., 254, 259 trial(holding that court wasConst. 128N.H.Welch

absentdamagesconclude that could have been avoidedpermittednot to
effect, of thatpresentingto that and that defendant bore burdenevidence

evidence).

argument plaintiffsfails because themitigationThe defendants’ first
faded both tountil 2009 that the defendants hadAugustdid not learn
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anythe mechanic’s lien on the and to take action to recoverpropertysecure
moneythe owed as in the March 2008 Letter.promised Representation

Indeed, the trial court found that the defendants led the toplaintiffs believe
motion,”that was in that“everything meaning they had secured the

mechanic’s lien and filed a lawsuit. Based his withupon history Cummings,
everyAudette had reason to believe was her end ofCummings upholding

the Because the did not know of the inactionbargain. plaintiffs defendants’
2009,August yearuntil more than a after the had been trans-property

statutoryferred and the mechanic’s lien had were notlapsed, they
Therefore,obligated mitigate damagesto their before that time. Audette’s

in Cummings’sdecision March 2008to heed instructions and not torespond
the fromtelephone calls Rizzo and Greene cannot be considered a tofailure
mitigate damages.

With torespect argument,the defendants’ second theregarding
Greenes,failure toplaintiffs’ alleged bring againstsuit Rizzo theand/or

counsel for the defendants admitted at oral argument plaintiffsthat the had
privity Thus,no of contract which to base a claimupon against the Greenes.

we need not address further the argumentdefendants’ as to them. As to a
Rock,potential againstaction Rizzo Ledge plaintiffsthe offeredand/or

evidence at trial that inAudette 2009 believed that RockLedge was out of
business, assets,that Rizzo had no and that Rizzo owed a significant
amount of tomoney creditors. The trial court found that Audette was aware

times,” unknown,”that Rizzo had “hit hard that “his whereabouts [were]
and that others had told Audette that a moneyRizzo “owed lot of to a lot of
people disappeared.”and The defendants thatargue plaintiffsthe failed to

thatprove moneythe was uncollectable from Rizzo or Rock inLedge
2009, plaintiffsNovember but the had no to Flanaganburden do so. See v.

(1994)Prudhomme, 561, (holding138N.H. 575-76 that defendants failed to
carry proof plaintiffsburden of to show that to mitigatefailed damages
when, among things, theyother offered no evidence thecontradicting

evidence). Theplaintiffs’ defendants here offered no toevidence show that
it plaintiffs Rizzo,was reasonable for the to file an action against whom they
believed to be insolvent and whose whereabouts were unknown. For these
reasons, inwe find no error the trial court’s thatruling plaintiffsthe did not
fail to mitigate damages.their

B

The defendants next that the trial court in thatargue rulingerred their
breach of contract was legal plaintiffs’ damages.the cause of the They

(1)contend that lacking plaintiffscausation is because: the could have
full amount by returning jobcollected the of the debt to the site and

(2)Greene;completing telephonethe work after the calls from Rizzo and
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tonecessaryto establish that it would have beenplaintiffsthe failed
moneyto collect the when Rizzo and Greene had“obtain” a mechanic’s lien

(3)them; to establish that aalready pay plaintiffsoffered to the failed
in procuring repay-“mechanic’s lien action” would have been successful

(4)debt; plaintiffs legal againstof the and the failed to institute actionment
arguments persuasive.Rizzo or the find none of theseGreenes. We

put“The of in actions for breach of contract is to thegoal damages
in the it would have in if thenon-breaching party positionsame been

fully Tardiff,contract had been Robert E. Inc. v. Twin Oaksperformed.”
(1988) omitted).Trust, 673, ARealty (quotation party130 N.H. 677

show, aclaiming damages by preponderancefor breach of contract must of
evidence, damages bythe that the were caused the defendant’s alleged

act,wrongful damages.as well as the extent and amount of such Id. at 679.

case,In this aby preponderancethe record establishes of the
that the defendants caused their todamages by failing performevidence

Letter,InRepresentation Representationunder the Letter. the the
promised, pertinent part,defendants in to with all perti­“[c]ommunieate

inpartiesnent order to collect the monies due” and all“[p]repare
documents to claimnecessary plaintiffs’]secure for services rendered[the
and monies the . . . allplaintiffs] [including] preparationdue of[to

lien,for aapplications petitions applicableCourt and munici­mechanic[’]s
However,pality forms.” the defendants did none of these tothings, leading

lapse plaintiffs’ statutorythe of the mechanic’s lien and the loss of the
them,plaintiffs’ opportunity thereby causingto collect the monies owed and

the plaintiffs’ damages.

The defendants’ inaction caused the oflapse plaintiffs’the mechanic’s
lien. Under 447:2:RSA

shall, others,If any person by performhimself or labor or furnish
materials to the amount of or aerecting...more for house or$15

building municipality, byother . . . other than for a virtue of a
thereof,contract with the owner he shall a on anyhave lien

structure,so on any rightmaterial furnished and said and on of
the owner to the lot of land on which it stands.

(2002). provisionRSA 447:2 is the of labor or materials that creates a“[I]t
lien ... as oranymechanic’s soon as work materials are furnished under

contract,the in amount to the ofincreasing according progress the work
performance completed.” Hawkeyeuntil is Daniel v. Ltd.Funding P’ship,

(2004) omitted).581,150 N.H. (quotations by583 The lien created RSA
days447:2 continues for 120 after the services are unlessperformed,

(2002). mayfor the services is made. RSA 447:9 A mechanic’s lienpayment
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ofbeyond 120-day period by subjectthe attachment thebe secured
(2002); Alexduring that RSA 447:10 see Builders & Sonsproperty period.

(2010).19,Danley,v. 161 N.H. 22-23

forlegislativeThe of this is “topurpose statutory providescheme
determiningtreatment for liens in thatspecial prioritymechanic’s status so

Bank,could their v. 139get paidlaborers for services.” Lewis Shawmut
(comments50, (1994); (1971)52N.H. see also N.H.S. JOUR. 1020 of Sen.

Morrissette). reason,For take allprecedencethis mechanic’s liens over
taxes), 447:9;claimsprior (except subsequentliens for RSA all lien claims

materials, (2002);or 447:11for labor and construction mortgages,RSA
(2002).tosubject statutorycertain RSA 447:12-a This schemeexceptions,

an exception Hampshire’screates to “race-notice” ofgeneralNew rule
Lewis,priority. 139 at 51-52.N.H.

If the defendants properlyhad secured the mechanic’s lienplaintiffs’
120-daywithin the Rockperiod, Ledge could not have transferred the

—to bythe as itproperty warranty daysGreenes deed did 131 after
—gave keyAudette his to the to withoutproperty Cummings plaintiffs’the

beinglien first plaintiffs requiredsatisfied. The were not to that theprove
defendants’ breach of wascontract the sole or exclusive cause of the harm

suffered,they but that the breachonly was a substantial factor in bringing
about their T.damages. Indep.See Mechanical v. GordonContractors

Sons, (1993)(“In110, 115&Burke 138N.H. ofinvolvingproblemsall cases
harm, manycausation and for a inresponsibility good factors have united

theproducing liabilityresult. ... In order to the mustplaintiffestablish
[merely] show that a inthe defendant’s breach was substantial factor

(alteration omitted)).causing injury.”the in original) and citation(quotation
— indeed,By establishing or,that the defendants failed to the liensecure

at allto act until a letterpurportedly sending demand after the property
—alreadyhad been the theplaintiffs adequately provedtransferred that

breach of was a factor in causingdefendants’ contract substantial their
harm.

Moreover, alleged intervening proffered bythe causes the defen­
did not courtrequiredants the trial to reach a different conclusion. The

first the beenplaintiffs fully compensateddefendants assert that could have
by by Greene,simply returning job requestedto the site as Rizzo and and

plaintiffs’that the do so broke of causation thefailure to the chain between
However,plaintiffs’ damages.defendants’ breach and the the evidence

that toonlyshowed instructed Audette not have no contact withCummings
Greenes,or the to heranyRizzo but also refer calls to and that she would

evidence,lightcommunicate with them. In of that which the trial court
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dida claim that the defendantscredible, this amounts toargumentfound
unreasonablyacteddamages plaintiffsbecause theplaintiffs’not cause the

us, weOn the record beforethe own instructions.followingin defendants’
thattrial court could findproperlyin that thedifficulty concludinghave no

Ininstructions was reasonable.the defendants’uponthe relianceplaintiffs’
in myriadthe defendantsheavily uponhad reliedpast, plaintiffsthe the

andmatters, creatingtax returns toranging preparingfrombusiness
Fogarty. Cummingswith hadpartnershipAudette’s businessdissolving

friend,hisspeak Fogarty,in that not to toadvised Audette dissolution
upontwo. Basedintermediaryact as an between thesaying that she would

Representa-contained in thepromisesas well as theprior dealings,these
that defendants wereLetter, had reason to believe theeverytion Audette

Communicating “pertinent parties”witha similar role here.performing
an of and thecertainly responding payment,include to offerwould

a failure toto make such a communication constituteddefendants’ failure
Letter.promised Representationas under theperform

addition, theynot need to show that couldplaintiffsIn the did
lien, argue, plaintiffsa as the defendants because the“obtain” mechanic’s

their on the at the time thealready by propertyhad the lien virtue of work
Letter. contractor ‘creates’ itsparties signed Representation “[T]hethe

Daniel,the 150by performing furnishingown lien the work or materials.”
Thus, and haveplaintiffs’at 583. the mechanic’s lien existed couldN.H.

Indeed,byoffers to Rizzo or Greene.regardless any paybeen secured of
that in all likelihood the defendants would havepaythose offers to show

in the lien on behalf of the within thesecuring plaintiffsbeen successful
performed promised Ledgehad the defendants as because120-day period

on Ifmoney plaintiffs property.Rock owed to the for work theindisputably
lien, have outplaintiffs paidthe defendants had secured the the would been

collect from Rock andclosing proceeds, opportunity Ledgeof the and the to
Rizzo would not have been lost.

theproof plaintiffsThe defendants claim that of causation failed because
Rizzo or the Greenes. This islegal proceedings againstdid not institute

argument,than a of their which we haverehashing mitigationlittle more
cited, of, anyThe defendants have not nor are we awarealready addressed.

that were toproposition plaintiffs requiredthe theauthority supporting
prerequisiteRizzo or the as a toagainstexhaust collection efforts Greenes

thepreviously,for defendants’ breach of contract. As notedrecovery the
that were a substan-prove onlywere to the defendantsplaintiffs required

not that were the sole cause of thecausing damages, theytial factor in their
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sum,Contractors, at In the138 N.H. 115.Indep. Mechanicaldamages.
the that thea of evidenceby preponderancedemonstratedplaintiffs

damages.caused theirdefendants

C

in thatargue rulingthe that the trial court erredFinally, defendants
in the to ontestimony required plaintiffs prevailnot order forexpert was

is whereliability testimonycausation. “Expert requiredthe issues of and
science, ordistinctly professionso related to somesubject presentedthe is

layperson.”of v.average Boyntonas to be the ken theoccupation beyond
(2006).592, testimony requirednot“Expert154 N.H. 601 isFigueroa,

knowledgewithin of common andsubject presentedthe is the realmwhere
experience.” Id.everyday

contention, an ofto the this was action for breachContrary defendants’
contract, McGee,legalnot for or Hawkins v. 84negligence malpractice. Cf.

(1929).114, 115-16 inN.H. The issue case was whether the defendantsthis
inperformwithout to aslegal promised Representa­had failed excuse the

Lassonde, (finding157 N.H. at 588 of contracttion Letter. See breach
to show excuse for not underlegal payingwhere defendants failed

contract). that the did not oracknowledge “guarantee”We defendants
to“promise” Representationotherwise in the Letter collect the monies

However, that ofplaintiffs.owed to the fact is immaterial to the issue
the plaintiffs’whether the defendants breached contract and caused the

damages.

3,4,that the andplaintiffs allegedThe defendants breached Articles
5 It is the kenRepresentation beyond averageof the Letter. not of the

toto whether the failedlayperson determine defendants “[c]ommunicate
(Articleparties” moneywith all to collect the due to thepertinent plaintiffs

3), all necessary [plaintiffs’]to to secure claim for“[p]repare documents
(Article 4), toservices rendered and monies due” or mechan­“prepar[e a]

(Article 5).for theserecording”ic’s lien Whether the defendants performed
knowledge everydaywas well within the realm oftasks common and

best,At only singlethe defendants sent a letter to Rizzo andexperience.
8, 2008,August unsuccessfully attemptedthe Greenes on to contact those

aparties by phone, year engaged endingand and a half in “neverspent
thephone tag” buildingwith to determine whether theKingston inspector

living testimony necessaryGreenes were on the was notproperty. Expert
delayfor the trial court that of andpattern prolongedto determine this

performance obligationsinaction to thepursuantbreached the defendants’
Representation Letter.

Affirmed.
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Dalianis, C.J., HICKS, BASSETT, JJ.,and CONBOY and concurred.
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