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Here, otherwise,because the State does not all ofargue the evidence
fromacquired the defendant hisfollowing unlawful arrest was obtained

arrest, and,aonly therefore,as result of the unlawful was fruit of the
Orde,poisonous circumstances,tree. See 161 atN.H. 268. Under these the

trial court erred notby suppressing the statements and other evidence
acquired from the defendant while he was in custody followinghis arrest.
See id. The trial court bylikewise erred not suppressing the evidence seized
pursuant to the search warrants. See id. at 268-69.

Therefore, we reverse the denial of the defendant’s motion to suppress.
Because we conclude that the defendant prevails under the State Consti-
tution, we need not a separate Mercier,undertake federal analysis. See 165
N.H. at In light87. of our thatholding probablethere was no cause for the
defendant’s arrest thatand all of the evidence obtained as a result of the

tree,arrest must be excluded as fruit poisonousof the we do not reach the
defendant’s remaining arguments. We reverse the defendant’s conviction
and remand.

Reversed and remanded.

LynnHicks, Conboy, Bassett, JJ.,and concurred.
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HICKS, defendant, a decision of theThompson, appealsThe Daniel C.J.
— J.)(drone, denyingDistrict his2d Court Lebanon DivisionCircuit

a trial and ajuryfor an to court for de novorequest appeal superior
J.) todenying petitionhis allowSuperior (Vaughan,decision of the Court

affirm.appeal.a misdemeanor We
taken from ourbyfacts are the record or arefollowing supportedThe

in v. 164N.H. 447prior Thompson,decision in a this case. See Stateappeal
(2012). convicted, infollowing a bench trial LebanonThe defendant was

(DWI). 265-A:2,Court, IdrivingDistrict of while intoxicated See RSA
2012) (amended 2012); at 448. The amendedThompson, 164 N.H.(Supp.

convictions,but the Statealleged priorthe defendant twocomplaint against
at trial. 164 N.H. atThompson,did not enter evidence of those convictions

them,Rather, objection,soughtthe to admit over the defendant’s448. State
the and sentenced thesentencing.at Id. The trial court admitted evidence

to for a third DWI offense under RSApenaltiesdefendant enhanced
(amendedIV(b). IV(b) 2012)265-A:18, 2012);265-A:18, (Supp.RSA

164 at the defendant was convicted of aAccordingly,N.H. 448.Thompson,
IY(b).265-A:18, priorclass A misdemeanor. See RSA Had the offenses not

admitted, have a class Bbeen the defendant’s conviction would been
(amended 2012).2012)265-A:18,1(a)(1) (Supp.misdemeanor. See RSA

defendant,being appealed,circuit court order now theAccording to the
hearing, appeal... Supreme“stated his intent to to thesentencingat the

however, court clerk’s office sent theappears,It that the districtCourt.”
in courtsuperiorcourt. The defendant then filed theappeal superiorto the

case to the trial court so that thean assented-to motion to remand the
grantedcourt could filed. The courtsuperiorto this becontemplated appeal

the defendant’sstayedthat It that the trial court alsoappearsmotion.
of his to this court.appealsentence resolutionpending
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arguedto this court in the defendant that the trialappeal Thompson,On
265-A-.18,by imposing penaltycourt erred an enhanced under RSA IV

to at trial the existence of hisprove priorbecause the State failed
disagreedconvictions. 164 N.H. at 448. We and affirmed theThompson,

class A misdemeanor conviction.Id. at 451.The defendant thendefendant’s
notified the trial court of his intent to his convictionand sentence toappeal

superior right jurythe court and asserted his to a de novo trial. See RSA
2006) (amended 2011). trial599:1 The court ruled that the defen-(Supp.

dant, court,having appealchosen to to this was not thereafter entitled to
juryto the court for a de novo trial. The defendant thenappeal superior

petitioned superior appealthe court to allow a misdemeanor topursuant
599:l-b, had,599:1 that if trialthrough arguingRSA he as the court

decided, court,right appeal superiorwaived his to to the it “was the result
mistake, superiorof accident and misfortune.” The court denied that

appealsmotion. The defendant now to this court the decisions of both the
superiortrial and courts.

challengesThe defendant first the trial court’s that toruling his election
toappeal right jurythis court waived his to a trial in court.superior We

note, matter,as an initial that he contests whether RSA 502-A:12precludes
him from now trialappealing his court conviction“to the forSuperior Court

jurya trial where his toappeal solelythis Court was made to determine
whether his conviction in the properlywas for a Class A or a[trial court]

(2010).BClass misdemeanor.” See RSA 502-A:12 Resolution of this issue
statutes,us torequires interpret applicablethe which apresents question

(2009).187,of law that we review de novo. v. Hynes,State 159 N.H. 193

In of statutory interpretation,matters we are the final arbiter of
the intent of the as inlegislature expressed the words of a statute
considered aas whole. We first examine the oflanguage the
statute, and, where wepossible, apply plain ordinarythe and
meaning to the words used. We interpret legislative intent from
the statute as written and will not legislatureconsider what the
might have said or add it did not fitlanguage see to include.
Further, we a statute in theinterpret context of the overall
statutory scheme and not in isolation.

(citations omitted).Id.
502-A:12provides:RSA

person byI. A sentenced a court Adistrict for a class misde-
trial proceedings pursuantmeanor after or after to District Court

mayRule 2.14 therefrom to theappeal superior jurycourt for a
trial inprovidedas RSA 599 ....
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Aa court for a classbyII. A sentenced districtperson
a trial in courtmay, appeal jury superiormisdemeanor noif for

taken, to court at the time theappeal supremeis therefrom the
-within after the sentence isdayssentence is declared or 30

limited to questionsdeclared. The court’s review shall besupreme
of law.

added). 599:1, turn, in part:in(emphasis provides,RSA 502-A:12 RSA

misdemeanor,AbyA convicted a district court of a classperson
declared, may appealat the time the sentence is therefrom to

court,a de trial in the which shall hearjury superiorobtain novo
If, court,after a trial in the theappeal jury superiorthe ....

court theguilty, superiordefendant is found the shall sentence
defendant, ofmay appeal questions arisingand the defendant law

Insupremetherefrom to the court. the event the defendant
jurywaives a trial case hasright appealed,the to after the been

the court shall forthwith remand the case to the districtsuperior
court for of the theimposition originally imposed bysentence

court, maydistrict and the defendant of lawappeal questions
arising supremetherefrom to the court.

599:1.RSA

its a inBy plain language, permits personRSA 502-A:12 convicted
(now circuit) A directlydistrict court of a class misdemeanor to toappeal

“if appeal jury superiorthis court no for a trial in court is taken.” RSA
502-A:12. It not a pursue appeal,does allow defendant to both avenues of

simultaneously consecutively.Accordingly,either or the statute arequires
defendant to choose between court aappealing superior juryto for de novo
trial or to this questionscourt for the resolution of of law. If the defendant

convicted,chooses a de novo trialjury again mayand is he then thatappeal
subsequent conviction to this court. See RSA 599:1.

The defendant that thatargues properlyhe could not know he was
convicted of a class A misdemeanor until theappealed penaltyhe enhanced
issue to this court that acontemplatedand “RSA 502-A:12 never such

argument upondilemma.” His rests the that if the trial court hadpremise
in using prior provederred convictions not at trial to enhance his sentence

— a contention in at 451rejected Thompson, Thompson,we see 164 N.H.
— B, A,a thanhe would have been convicted of class rather class

and, therefore, a trial.jurymisdemeanor would not have been entitled to
(2003)Foote, 323, (notingv. that a matter ofSee State 149 N.H. 324 “[a]s

misdemeanor”);law, Bjurydefendant is not entitled to a trial on a class[a]
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(2001)(person bysee also RSA 599:l-c sentenced district court for violation
court).B mayor class misdemeanor toappeal supreme arguesHe that he

could not “knowwhether he was convicted in theproperly of a[trial court]
Class A or a BClass misdemeanor” until he obtained a from thisruling
court, untiland that we rendered our decision in Thompson, he “did not

any appeal Superiorbelieve to the Court was either advisable or even
He asserts that order topossible.” fully optionsdefine his ... had“[i]n [he]

to appeal to this Court to the ...interpret DWI statute to determine
whether he had been convicted of an offense for which a jury trial was
necessary and available.”

statutoryThe defendant’s isargument unavailing. Both RSA 502-­
A:12,II and 599:1 apermit appealRSA defendant to a class A misdemeanor

declared,”“at the time the sentence is or within a limited time thereafter.
court,At the time the defendant’s sentence was declared trialby the he had

unambiguouslybeen convicted of a Aclass misdemeanor. That the defen­
dant believed that classification was erroneous and intended to itchallenge
does not alter validitythe conviction’s at that purposestime for of
determining the appellateavailable avenues of review. and until“[U]nless

overturned,[a conviction is it isdefendant’s] deemed valid ....” Stewart v.
Bader, (2006)75,154 N.H. 85 (noting that a conviction is entitled to
preclusive effect under collateral estoppel doctrine unless untiland over­
turned); Coleman, (6th 2006)453,United States v. 458 F.3d 457 n.1 Cir.cf.

that(noting “criminal convictionsremain valid and in force pending appeal,
otherwise”).unless the district court rules It would infly the face of the rule

treating convictionsas valid until overturned to aallow defendant to bypass
the statutoryclear forprocedure appeals based upon his belief that the trial

(AlaskaState, 1992)court erred. 1384, 1389Hansen v. 824 P.2d App.Ct.Cf.
(opining that a defendant’s convictionis on itappeal,“[w]hen to usappears
unreasonable for that defendant to assume that the conviction is somehow
invalid and that he is not a convicted felon for purposes of’ statute

firearm).prohibiting felon from possessing concealable
We now turn to the defendant’s argument.constitutional Specifically,he

contends that by choosing court,a direct appeal to this he notdid waive his
right trial,to a jury guaranteed I,as by Part Article 15 of the New
Hampshire Constitution and the Sixth Amendment to the United States
Constitution. We first address the defendant’s claim under the State
Constitution and rely upon federal law toonly analysis.aid our v.State
Ball, (1983).226,124 N.H. 231-33

It is undisputed that the defendant was entitled to a trial.jury See
(DWIOpinion Trials), (1992)the Jury 538,Justices 135 N.H. 541-42of

I,that Part(noting Article 15 of the State Constitution “guarantees ... the
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to theappeal superiorin instance or onjuryto trial either the firstright by
incarceration”);offacing possibilitytheto all criminal defendantscourt...

(b)(2) incarceration for a265-A:18, mandatoryterms of(outliningIVRSA
offense). one ofby juryto trial isright“The constitutionalthird DWI

presume acquies-and courts do notimportance,central and fundamental
Foote, at and(quotationin a 149 N.H. 325right.”cence the waiver of such

omitted).citation

of thisthat facts and circumstancesThe defendant contends “[t]he
“itjurya of to a trial” becausesupport rightcase do not valid waiver [his]

voluntarily, knowinglythat andfairly argued intentionally,cannot be he
trial in Court.”right jury Superiorwaived his to ‘Whetherintelligently [a]

dequestiona valid waiver is a of law which we reviewsupportthe facts
is, however, aby“no set formula which to validate waivernovo.” Id. There

trial.” at 327.juryof a Id.

waiving right,that “when a constitutionalgenerallyWe have stated
with sufficientvoluntarily, knowingly, intelligentlyone must do so and

likely consequences.”circumstances and Id. atawareness of the relevant
omitted). argues, citing,The defendant also(quotation325 and brackets

cases, Hewitt, (1986), av. 128 N.H. 557 thatamong “[w]hereother State
trial,a a court must holdjurydefendant is silent as to his intent to waive

that a full of that waiver.”colloquy understandingsome to assure he has
Foote, always149 N.H. at 325 that “the trial court is not(notingBut see
to conduct a to establish a valid waiver unless the waiverrequired colloquy

incolloquy requiredtantamount to a and that a isguilty plea” explainingis
only bythe defendant forfeits not the to trialrightthe latter case “because

to confront accusers as well as thejury, right right againstbut also the
self-incrimination”). incolloquyHe that no was held this case.represents

(1990),In found Hewitt notBousquet,State v. 133 N.H. 485 we
differences,in factual thatcontrolling light principal beingof the one

Hewitt, in criminalappealunlike involved an our two-tierBousquet,
at In the hadsystem. Bousquet, Bousquet,133 N.H. 489. defendant

superiorhis court misdemeanor convictions to court for aappealed district
for trial.jury appearde novo trial but twice failed to at the time scheduled

impositionat court the case for of thesuperiorId. 486. The remanded
court,appealsentences. Id. at 487. On to this the defendantdefendant’s

aappearthat his failure to for trial did not constitute valid waiverargued
Hewitt,trial, that, “onlyto a and asserted under he couldright juryof his

aright jury personalhis constitutional to a trial with waiverwaive State
disagreed,at 489.understanding right.”which indicates his of this Id. We

his within theprosecute appealthat “the defendant failed toholding
599:3, to have waived hisreasonablyof and can be deemedmeaning RSA
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by Accordingly, superiorto a trial Id. at 492. we held that “theright jury.”
appealscourt’s denial of the defendant’s motion to reinstate his [from

jurydistrict court to court for a de novo did not unconsti-superior trial]
I,tutionally right juryhis to a trial under Part Article 15 ofinfringe upon”

the New Constitution. Id.Hampshire

In thatBousquet, by holding “reasonablythe defendant could be
added),right by jury,”deemed to have waived his to a trial id. we(emphasis

this,that in inrecognized cases such as “the issue not ‘waiver’ the sense[is]
”waiver,’voluntaryof of a known butrelinquishment right, ‘deemed

(D.898, 1981),Seay, Supp. aff'd,Preston v. 541 F. 899 Mass. 684 F.2d 172
(1st 1982). words,Cir. In other 502-A:12 that by takingRSA dictates a

court,direct from a Aappeal class misdemeanor conviction to this a
defendant must an toforego appeal superior court for a de novo trial to a

thus,jury; Preston,he is deemed to have right jurywaived his to a trial. Cf.
541 F. at 900Supp. (recognizing “Massachusetts’ doctrine that ‘solid

appearancedefault’ of constitutes a right jury‘deemed waiver’ of the to
trial”). The task before us is to determine whether that deemed waiver
violates the right jurydefendant’s constitutional to a trial.

I,In Bousquet, explicitlywe noted that our Partinterpretation of Article
“guided by15was reasoningthe of Preston v.Seay,” Bousquet, 133N.H. at

491,which involvedMassachusetts’s then-existing system,two-tier criminal
Preston, 899; 278,see 541F. atSupp. §see also Mass. Gen. Ann. ch.Laws 18

(1981) (amended 1996).1993, noted,That system, we was similar to our
addition,own.Bousquet, 133N.H. at 488. In inthe issue Preston was on all

fours with in Bousquet; namely,the issue whether “Massachusetts act[ed]
within inconstitutionally permissible limits thatdeclaring petitioner[the]

right jurylost his to trial inexcusablybecause he failed to appear as
for jurydirected” his de novo trial in system.Massachusetts’s two-tier

Preston, Here,541 F. atSupp. 899. the asserted deemed waiver is not a
Nevertheless,default but an affirmative election. we again find Preston

instructive. The inpetitioner Preston tosought justify his absence at the
time his case was groundcalled for trial “on the that he and his counsel
understood that the case was set for pretrial conference and not for trial on

therefore,that date.” Id. He argued, that the Commonwealth failed to show
“that knowinghe made a and intelligent jurywaiver of trial.” Id. The
defendant in similarlythis case contends that the facts here do not show an
intentional, voluntary, knowing, intelligentand waiver because he never

any way“indicated in that he intended to waive or believed he was waiving
trial,”right juryhis to but an “unequivocal[a] rather made and uncontested

assertion of his intent to exercise” that inright. Specifically, his assented-to
court,motion to remand appeal superiorhis from the to trialthe the
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to toprejudice appealthat he the remand “withoutsoughtdefendant stated
should thepursuant [supreme court]to RSA 599:1superior court][the

conviction,rulings,affirm the anddeny appeal court’s]his and [trial
sentence.”

subjectivelythat did not intend to waiveassumingEven the defendant
trial, constitutionallya find his deemed waiver to beright juryhis to we

Preston,in the court noted theupholdingvalid. In the deemed waiver
following:

that “solid default” of consti-appearanceMassachusetts’ doctrine
to trial... isright jury explicitlytutes a “deemed waiver” of the

toground mayreasoned on the that “waiver” be held have
occurred even it is not found that defendant had a state ofthough
mind, or actions manifested to others that he had a state ofby his
mind, juryof to his to trial....being willing give up right

law, may right... a defendant lose theMassachusetts[U]nder
ajuryto trial because of a deemed waiver incident to “solid

default” of whether or not the defendant understoodappearance,
to, that meantright juryhis to trial meant or manifested heand

to, thatgive up right.

Id. at 900-01.

the Preston court’s in effect to theUnderlying reasoning giving
limits,may, regulatedeemed waiver is the that states within therecognition

(“[A]atexercising right by jury. maymanner of the to trial See id. 901 state
onimpose regulations preciousreasonable the exercise of even the most

Thus, Court, inrights.”). Supremethe United States an opinion upholding
criminal system, exercisingMassachusetts’s two-tiered held: “The modes of

left, limits,rights traditionallyfederal constitutional have been within to
case,Inspecification. absolutely guaranteesstate this Massachusetts trial

crimes,by jury personsto accused of serious and the manner it has
exercising rightfor this is fair and notspecified unduly burdensome.”

(1976).Massachusetts, 618,v. 427 630Ludwig Similarly, SupremeU.S. the
rejectedof long agoJudicial Court Massachusetts the contention that a

upon comply statutory proceduredefault based a failure to with the for
appealing superior jurya convictionto the court for a de novo trial violates
the Massachusetts Constitution:

agives any person justiceconvicted before of the[The statute]
to courtpeace police right appeal superioror court the to the and

a by jury, regulationsto have trial and makes which are reason-
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andmaythe mode in which he enternecessaryand as toable
If so to enter and hisneglects prosecutehis heprosecute appeal.

...by jury, provisionof a trial and therighthe waives hisappeal,
sentenced, notdefaulted and ismay thereuponthat he be

unconstitutional.

(1871) (citation5, omitted);Mass. 6-7 seeWhitney,v. 108Commonwealth
(Mass. 1978)Francis, 1207, 1212 (holding, followingN.E.2dCom. v. 374

right juryto have waived to a de novoWhitney, that defendant was deemed
trial his own inappear neglecttrial failure to at de novo “was due towhere

address”).changeoffice of his ofinformingnot the clerk’s
Preston,in inthe court’s decision and our decisioninformingAlso

ofSupreme appealswas the United States Court’s dismissalBousquet,
O’Clair,in v. 374 N.E.2dfrom the decisions Francis and Commonwealth

(1978) issue),1212 on deemed waiver “for want of a(following Francis
Massachusetts,question,”substantial federal Francis v. 439 U.S. 805

(1978).Massachusetts,(1978); v. 439 805 133Bousquet,O’Clair U.S. See
490; Preston, Thus,at F. at 902. in we held thatSupp. Bousquet,N.H. 541

O’Clair, of appeals by Supreme“Francis and and the dismissal their the
Court, will control the decision here unless a new doctrinal development
has arisen since these dismissals that mandates a different result.”

at 491. that noBousquet, 133 N.H. We note the defendant here has cited
development.such new doctrinal

mind,inforegoingthe we reiterate that RSA 502-A:12With
trial in circuit“absolutely guarantees by jury persons”to convicted court of

misdemeanor, dictates,a A and as . . . forspecifiedclass “the manner
— to,right” maythis that the defendant not also eitherexercising prior

—concurrently, or after his to court that sameappeal superior appeal
essence,Ludwig,circuit court conviction to this court. 427 U.S. at 630. In

apple.RSA 502-A:12limits a defendant to one bite at the Should he choose
there,jury superior again maythe de novo trial in court and be convicted he

of course that convictionto this court. RSA 599:1.We conclude thatappeal
aprocedure regulation rightthis “acts as reasonable on the exercise of the

trial,” 492,jury undulyto a 133 N.H. at and is “fair and notBousquet,
427 thatLudwig, applica­burdensome.” U.S. at 630. We further conclude

case, resultingtion of this to the defendant in this in the deemedprocedure
trial,a not ourright jurywaiver of his to does offend State Constitution.

at muchprovidesBecause the State Constitution the defendant least as
circumstances,protection as the Federal Constitution under these see

630; Preston,491-92; Ludwig,133 N.H. at 427 U.S. at 541 F.Bousquet,
901, 904,at we reach the same result under the Federal ConstitutionSupp.

theas we do under State Constitution.
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conclusion, unavailingfind the defendant’sreached this weHaving
not the issue of whether he wasthat he could have resolvedcontention

byA B to theappealconvicted of a class or class misdemeanorproperly
his convictionappealcourt because that would have vacatedsuperior

(1964)260, 261Green, that(noting appealSee v. 105N.H.completely. State
judgmenteffect of that“vacat[ing]of a convictionunder RSA 599:1has the

Court,to the there to betransferring] proceeding Superiorand the whole
anunless amended or on informa­original complaint,tried de novo on the

assumingfor the Even the defendantoriginal complaint”).tion substituted
correct, merely puthis contention that he was to the choice ofhighlightsis

anew,tryingthe classification of the conviction or the caseappealing
hold, thatgain acquittal.in an to an As we hereinpresumably attempt

to a trial.rights jurychoice does not violate the defendant’s constitutional
whether,as to even if heFinally, presents questionthe defendant the

trial, ofjurywaived his to a that waiver was the result “honestright
mistake, accident, and, therefore, justiceor misfortune” “underrequires,

case,” an aappealthe circumstances of this that he be allowed forpeculiar
injury superior pursuantde novo trial the court to RSA 599:l-b. See RSA

(2001).That provides:599:l-b statute

Any by a decision of a district or courtperson aggrieved municipal
therefrom,who was from as inprevented appealing provided RSA

599:1..., mistake, misfortune,or and not fromthrough accident
may petition anyhis own the court at time withinneglect, superior

declared,days30 from the time the sentence is to allowed anbe
interest,appeal, setting forth his his reason for and theappealing

of delay. maycause his The court make such order thereon as
justice may require.

Id. The defendant that courtargues superior unsustainablythe exercised
in adenying petition appealits discretion his to allow misdemeanor without

aholding hearing. certainlyfirst He contends that record contains no“[t]he
support Superiorfor the Court’s decision that made an affirmative[he]

trial,”forgo right jurychoice to his to that on thathearingand issue“[a]
would have made it clear that this was not the case.”

“We will not disturb an order a for andenying request
evidentiary hearing party clearlyunless a establishes that it was untenable

McGurk,or unreasonable to the of the v.prejudice party’s case.” State 163
(2012).584, a showing.N.H. 587 The defendant cannot make such Because

constitutionallywe have found his deemed waiver to be valid as a matter of
— subjectively rightlaw even that he did not intend to waive hisassuming

—jury hearing,to a trial the court’s failure to hold a and its denialsuperior
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does not error. findpetition,of the defendant’s RSA 599:l-b constitute We
no unsustainable exercise of discretion.

Affirmed.
DALIANIS, C.J., CONBOY, BASSETT, JJ.,and LYNN and concurred.
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