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Attorney with thefile, communications the hadwhich includesAttorney’s
2004the executed“pertaindoes not to”in 2001 and 2002parents

documents.

in limits ofdetermining theenjoycourts broad discretionTrial
Jackson, 421, 429v. 158 N.H.BearingsBalldiscovery. See N.H.pretrial

it to(2009). Attorney’sthe and found relevantHere, the court filereviewed
file,and, agree.thecase, our review of weuponthe in this basedissues

scopemay expandedthat the trial court have theto the extentAccordingly,
order, byfind the court.discovery we no error trialof its initial assented-to

a to correct certain misstate-seekingfiled motionFinally, petitionerthe
objects.argument. respondenthis counsel at oral Thebyments made

misstate-any allegednot of theruling today rely upondoesBecause our
it isments, petitioner’sto on the motion as moot.we decline rule

Affirmed.
LynnHICKS, Bassett, JJ.,Dalianis, C.J., and and concurred.
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Associates, (KerriPLLC,Laboe of Concord S. Tasker and John E. Laboe
brief,on the and Mr. orally),Laboe for the petitioner.

Faulkner,Bradley P.C.,& of Keene on(Gary KinyonJ. the andbrief
fororally), respondents.the

Lynn, Eaton,petitioner,J. The Daniel A. an order ofappeals the 8th
— J.),CourtCircuit Keene Probate Division which(Hampe, granted the

summary mother,judgment bymotion filed the petitioner’s Mary Louise
(Mrs. Eaton), (Michael).guardian,Eaton and her Michael Eaton We affirm.
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to bepetitioner’s attemptsfrom thearisingappealThis is the second
hisinvolvingguardianship proceedingsinlegalfor fees he incurredpaid

(2012). TheEaton, 386163 N.H.Guardianshipmother. In reSee of
the in appeal.Eaton from record thisfacts are drawn from andfollowing

(Dean), brother, filed a2010, petitioner’stheIn March Dean Eaton
mother, Id. TheMrs. Eaton. at 388.for over theirpetition guardianship

Inhis Id. apetition.and filed ownobjected petitionto Dean’spetitioner
theiragreedand thatpetitionerthe Deanagreement,2010 settlementJune

thereafter, theMichael, ShortlyId.brother, guardian.be appointedwould
appointedand Michaelincapacitatedfound Eaton to betrial court Mrs.

Thereafter, petitionerthe filed aher estate. Id.guardian personover and
(2004), trial court to ordertherequestingmotion under RSA 464-A:43

estate, theMichael, pay attorney’sto the feesas of Mrs. Eaton’sguardian
proceedings. Id. Michaelduring guardianshipincurred thepetitioner

upheldthe motion. Id.objected, petitioner’sand the trial court denied We
inthe trial court’s Eaton. Id. at 393.decision

action, in2010, againfiled which hepetitionerIn the the instantOctober
guardianshipthesought legal during proceeding.of fees incurredpayment

asthat to the fees because he acted his mother’sallegedHe he was entitled
attorney, which waspursuant general powerto a durable ofattorney-in-fact
summary judgmentin 2004. moved forrespondentsexecuted October The

(1) by petitionerthat the the were not doneon three actions takengrounds:
(2)benefit;power attorney petitioner’sthe of but for the ownpursuant to

attorneyto underauthority powerthat had no act the ofpetitionerthe
VII(a)506:6,RSAacknowledgment required bybecause it lacked the

(3)(2010); a depositionunder oath in thatpetitionerand that the admitted
attorney in connection withpowerthe time he acted under the of wasonly

trial there genuinemedical records. The court found that wereobtaining
in to first anddispute regard respondents’issues of material fact with the

summarythird the trial courtarguments precluded grantingwhich from
However, trialjudgment. argument,with to the second the courtrespect

VII(a)506:6,acknowledgment requirementruled “the of RSA isthat
Maryasactingand Daniel Eaton could not have beenmandatory therefore

he actsattorney-in-fact [forLou Eaton’s when undertook the which the
claimed], as matter trial courtlegal fees were a of law.” The therefore

summary ground.on thatgranted judgment respondentsfor the
rulingthe trial court erred in thatappeal,On sole issue is whether the

the affixedacknowledgment bythe of an executed and topetitionerabsence
of fromgeneral attorney precluded petitioner actingthe thepowerdurable

interpretation,an issue whichpower. presents statutoryunder the This of
Rochester, 152question Cityis a of that we review de novo. Schiavi v.law of

(2005).487, legislature’sthe final of intent asN.H. 489 “We are arbiter the
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Eaton,inexpressed the words of the statute considered as a whole.” 163
“Further, inN.H. at 389. we a statute of overallinterpret the context the

statutory scheme not in isolation.” “When examining languageand Id. the
statute,of ordinarya we the and toplain meaningascribe the words used.”

Id. “Weinterpret legislative intent from the statute as written will notand
consider legislature mightwhat the have said or add language that the
legislature did not fitsee to include.” Id. ‘We do not consider legislative
history to construe a statute that is clear on its face.” Id.

In this case two pertinent generalthere are for arequirements durable
power attorney:of it must ithave affixed to both a properly executed

by 506:6, VI(a),“disclosure statement” principal,the see RSA and a
properly executed “acknowledgment” by attorney-in-fact,the see RSA

VII(a).506:6, 506:6,VII(a)RSA anspecifically states that attorney-in-fact
“shall no authorityhave to act” power attorneyunder the of unless the
attorney-in-fact first has requiredexecuted and affixed to it the acknowl-
edgment.

The disclosure statement purposesserves undermultiple the statute.
First, it ensures that principalthe made an informed decision to anappoint

VI(a).506:6,attorney-in-fact. Second,RSA it the principal, amonginforms
other things, generalthat the power attorneydurable of grants the
attorney-in-fact the to makepower concerningdecisions the principal’s
“money, property, or both” on the principal’s Third,behalf. Id. it also
informs the thatprincipal the principal powerhas the to revoke powerthe
of asattorney long as she is “of sound Id.mind.”

of,The acknowledgment explains the and responsibilitiesduties and
on, VII(a).attorney-in-factburdens the agent. 506:6,as the RSAprincipal’s

It the thatagent powerinforms the durable general attorneyof “is valid
only if is ofPrincipalthe sound mind the signswhen it.” Id. ItPrincipal
ensures that the attorney-in-fact is aware that he owes the aprincipal
fiduciary duty. Id. this fiduciary duty, attorney-in-factUnder the must

by“observe the a prudent person,standards observed thewhich means use
of powersthose that is inreasonable view of the interests of the Principal

inand of the inway person judgmentview which a of act inordinary would
carrying out that person’s acknowledgmentown affairs.” Id. The further
informs the notattorney-in-fact moneyto “use the or for ownproperty [his]
benefit or to giftsmake to or[him]self others unless the Durable Power of
Attorney authoritythe to Id.specificallygives do so.” It also informs[him]

attorney-in-factthe if challenged,that his acts are hashe the burden of
proving fiduciary.”that he under of a“acted the standards Id.

petitionerWhile the and the torespondents purport agree that the
“valid,”power attorneydurable ofgeneral here was their viewsdivergent
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illusory. respon-Theagreementof renders theirmeaning validityon the
thatonly in sense itattorneythat the of was valid thepowerdents contend

lacked an andmerelythe because it executednot void from outsetwas
However, according respondents,to the theacknowledgment.affixed

powerto the until theauthority pursuanthave to actnot thepetitioner did
attorney.of Seepowerand affixed to thewas executedacknowledgment

VII(b) (2010) (“The signed. . . need not be506:6, acknowledgmentRSA
longas as it is executedattorneythe of is executedpowerwhen durable

[attorney-in-fact] grantedthe under theexercising powerto theprior
power attorneythat a ofAlthough agreeof wepower attorney.”).durable

notacknowledgmentaffixed is voidthat does contain an executed andnot
outset, in narrow would inconsistentthe to define “valid” this sense befrom

the THIRD NEWthe of word. See WEBSTER’Saccepted usagewith
Dictionary 2002) (“valid”(unabridged ed. means2529-30International

effective;intended;designedto or what is oraccomplish“able effect
efficacious”).Thus, “valid,” attorney-in-factto an must be able to use thebe

attorney itsgeneral power purposes.of for intendeddurable

VIII(b) (2010)506:6,contrast,by uponThe relies topetitioner, RSA
generalto ofpursuant powerthat was entitled to act the durableargue he

it an and affixed acknowl­attorney the fact that lacked executeddespite
the ofpetitioner meaningconclude that the misconstrues theedgment. We

VIII(b)506:6, to with VIprovides: comply paragraph“Failurestatute. RSA
power attorney,an valid ofor VII shall not invalidate otherwise durable

IV(b)” added).506:7, (emphasis Byto RSA itssubject provisionsthe of
terms, aexception powerthis an to the thatrequirementsstatute creates

attorney both an and affixed disclosure statement andof contain executed
However, powersto of attor­exception applies onlythisacknowledgment.

powerthat To the ofney are “otherwise valid.” determine whether durable
VIII(a)506:6, (2010),toattorney is one must look“otherwise valid” RSA
VIII(a)506:6,validity. states:which sets forth the for RSArequirements

A valid if it:power attorneyof shall be
(1) existingIs under law statute atvalid common or

execution;the of ortime
(2) by uponHas the to be validbeen determined court

the of a to RSA 506:7.filing petition pursuant

506:6,VIII(a)(2),to the not contendpetitionerWith RSA doesrespect
attorneya that the of at issue is valid.Andpowerthat court has determined

occasionproceeding provideas instant be considered to themayinsofar the
VIII(a)(2)506:7, 506:6,determination, cannota see RSA RSAfor such

authorityto courts an hoc to declareuponread confer the adplausibly be
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a ifpower attorney doing provisionsvalid of so would contravene other of
in ofcontrary, deciding attorneyRSA 506:6. To the whether a haspower

used,or can validly apply specifiedbeen be courts must the law as in RSA
506:6, including acknowledgement requirement,the unless another provi-

of inspecifically power attorney questionsion the statute the ofexcepts
VII(a).506:6,comply below,from the need with explainedto RSA As RSA

506:6,VIII(a)(l) the basis for aprovides only possible excepting power of
506:6,VII(a),attorney requirementsfrom the of it does applyRSA and not

in this case.

terms,upon 506:6,Based its it is that the ofapparent purpose RSA
VIII(a)(l) is to as a “grandfather” provisionfunction that serves to validate

which,general ofpowers attorney althoughdurable not complyingwith the
506:6,ofpresent requirements RSA were valid governingunder the law

(either common or statutory)law in effect when they were executed. New
Hampshire law notdid address the use of disclosure statements or
acknowledgments in powers attorney 2001,connection with of prior to

legislaturewhen the added paragraphs throughV IX to RSA 506:6. See
506:6, 2001);(Supp. 2001, However,RSA V-IX see also Laws 257:1. under

the 2001 thelegislation, inclusion of disclosure statements and acknowl­
edgements in ofpowers attorney, as forprovided by paragraphs VI and VII

statute,theof discretionary 506:6,VI,was rather than mandatory. RSA VII
2001).(Supp. 2001 legislation VIII,The also added whichparagraph

inprovided: “Nothing ofparagraphs V-VII this section shall render
ineffective a power attorneydurable of validly executed under New

2001).Hampshire 506:6,law.”1 (Supp.RSA VIII
It was not until 2003 that statutoryanother amendment revised

VII ofparagraphs VI and RSA 506:6 to make disclosure statements and
acknowledgments mandatory ofcomponents powersdurable general of

506:6,VI,attorney. 2003); 2003,312:4.See RSA VII see(Supp. also Laws At
time,the legislaturesame the paragraphamended ofVIII RSA 506:6 to

(a) (b). 2003).506:6,include However,subsections and RSA VIII (Supp. the
2003 amendment included within the exception for “otherwise valid”

VIII(b)ofpowers createdattorney by paragraph ofonly powers attorney
statements;that lacked disclosure of thatpowers attorney lacked an
notacknowledgment were covered the Inby exception.2 2005,Id. the

1 legislation, paragraphthe 2001 attorneyUnder V towas added RSA 506:6. It stated: “An in
gifts attorneyis not powerfact authorized to make to inthe fact or to others unless the durable

attorney 506:6, 2001);explicitly gifts.” 2001,(Supp.of authorizes such V seeRSA also Laws
257:1.
2 VIII(b)2003,312:4, 506:6, complyPursuant to paragraphLaws RSA stated: “Failure to with

power attorney, subjectshall not provisionsVI invalidate an otherwise valid of todurable the
IV(b).”506:7,RSAof
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VIII(b) form,506:6, presentto itsagainonce amended RSAlegislature
mayattorneyofpowersthat “otherwise valid” durablewhich makes clear

statement, acknowledgment,a aninclude those that lack either disclosure
2005,Laws 71:4.or both. See

VII(a),506:6,mind,in RSAstatutory history whenthe aboveWith
becomes,VIII(a) VIII(b) to beit clear thatread together,and are

acknowledg­ana disclosure statement“otherwise valid” without and/or
ment, not theseattorney must be one that didpower requirea durable of

Construing theto be at the time it was executed.components valid
VIII(b)506:6, onlyfashion theof RSA in this islanguage“otherwise valid”

VI(a) VII(a),506:6, thatRSA and a resultway contradictingto avoid it
Seecontrary statutory interpretation.to settled rules ofwould be our

(2010)(“WhenCo., 309, 311 twointerpretingTel. 160N.H.Appeal Unionof
matter, construe them sosubjectdeal with similar we willstatutes which

other, totheyeach and so that leadtheythat do not contradict will
statute.”).oflegislative purposereasonable results and effectuate the the

inattorneythe at issue this case waspowerBecause durable of
a2004, the when wasacknowledgmentin after date anexecuted October

the it not aspower, qualifyto the use of doesmandatory prerequisite
VIII(b).3506:6, Consequently,within the of RSAmeaning“otherwise valid”

summarynot in motiongranting respondents’the trial court did err the for
judgment.

Affirmed.

JJ.,Dalianis, C.J., HICKS, BASSETT,and CONBOYand concurred.

3 IV(b)506:6, VIII(b) 506:7,petitionerThe asserts that construction of RSA renders RSAour
VIII(b)(2010) 506:6,superfluous. powersdisagree. permits the of ofWe While RSA use

attorney acknowledgments theyif at athat lack disclosure statements were executedand/or
506:7,“subjectcomponents required, provisionstime when not the to the of RSAthese were

IV(b)” that, valid,power mayalthoughlanguage of the to clear the bestatute serves make
attorney enjoypursuant “grandfathered” powers thegifts or to such of nottransfers made do

506:7, IV(b). Moreover,bypresumption of lawfulness conferred the first sentence of RSA
IV(b),506:7, attorney-in-factpursuant actingan such athe second of RSA underto sentence

challenged, proving principal’spower, the of that a transfer of thewhen must bear burden
adequate ofproperty and not a resultmade for less than consideration “was authorized was

fraud,influence, misrepresentation.”orundue


