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Although petitionerthe asserts that the board should grantedhave his
fairness,”“inrequest justicethe interest of and absent a transcript, we

must that rejectionassume the evidence thesupports board’s of his waiver
Bean,request. See 151 N.H. at 250.

III. Conclusion

reasons,For all of the above-stated we conclude that the petitioner has
failed to demonstrate that the board “acted illegally with torespect
jurisdiction, authority law,or observance of wherebythe it arrived at a
conclusion made,which cannot orlegally reasonably be or abused its
discretion or arbitrarily,acted unreasonably, capriciously.”or Petition of

Assoc., omitted).Employees’State 161 (quotationN.H. at 478 Accordingly,
we affirm its decision.

Affirmed.
LynnHicks, Conboy, Bassett, JJ.,and concurred.
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Foster,A.Joseph attorney general J.(Benjamin Agati, assistant attor-
ney on the forgeneral, orally),brief and the State.

Sinon, defender, Concord,Brianna M. appellateassistant of on the brief
orally, forand the defendant.

DALIANIS, defendant, appealsC.J. The Jason his forDurgin, convictions
(asdegreesecond assault a lesser included of manslaughter)offense and

J).anegligent following jury (O’Neill,homicide trial in CourtSuperior See
630:3, I, (2007); 2013).RSA :2 631:2RSA He(Supp. argues that the trial

(1)by:court erred hisdenying request to admit evidence of alternative
(2) himperpetrators; precluding from cross-examining a witness about

(EBT) (3)his electronicusing benefits card his permission;without and
hisdenying motion to set aside the conclusivelyverdict as theagainst

of the affirm.weight evidence. We

BackgroundI.

juryThe could have the following Mayfound facts. In the late morning of
3,2011, Tracy trailer,Hebert the policecalled to the defendant’s where she
had living Garybeen with the defendant and Approximately thirtyFields.

victim,feet from the laytrailer’s front stairs the Leo Lapierre, up“slumped
... aagainst unconscious,wooden fence.”picket He was unresponsive,

bloody, “thick,and covered to“from head toe” in thick dirt” and vomit. The
police loudly trailer,knocked on the door to the neither thebut defendant

Hebert responded.nor Fields had morning.left the trailer earlier that
emergency scene,medical personnelWhen arrived on Lapierrethe was still

however,breathing; intubated,he was pouredwhen blood from his mouth.
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Additionally,noticeably bruised. heshut andeyeleft was swollenLapierre’s
Lakestransported RegiontoLapierrewound. wasbloodya headhad

Hospital for treatment.General
the and Hebertfrom the defendantrepeated police,entreatiesDespite

policeafter the arrived. Hebertthirtythe for minutesnot exit trailerdid
atstayinghad thewas homeless and beenLapierrethe thatpolicetold
“veryhim as adays.trailer three or four Hebert describedfordefendant’s

polite”was and and to begentleman,” “quiet appearedthin . . who. older
frail.”“really

before,during the she heard the defendantpolice nightHebert told that
tank in theLapierre damagingat about the water bathroom.swearing

her to see what the commotion wasemergedshe from bedroomWhen
about, hallwaythe down toward thepush Lapierreshe saw defendant the

face,in the “knock-punch Lapierrekitchen. then saw the defendantShe
floor,the Hebertlyinghim out.” was on kitchen sawting] LapierreWfliile

with thatenoughkick him on the side of his head force thethe defendant
nearbyof his head hit a kitchen cabinet. The defendant orderedother side

goto back to her room and mind her ownbusiness. Hebert returnedHebert
room, profanityher but then heard the defendant use and demand thatto

if the werestruggling, throwingleave. Hebert heard as defendantLapierre
of Hebert heard the front door shut and theLapierre out the trailer. then

yell, nobody.”not that door foropendefendant “Do
at the tomorningwoke eleven o’clock next findapproximatelyHebert

lying the trailer. face was . .. and allLapierre gray.”outside His “swollen
defendant,at he whoyelled Lapierre, respond.Hebert but did not The was

side, himperson “helpat Hebert’s asked Hebert and another to move
refused,inside.” Hebert she saw the defendant move[Lapierre] When

“over to and him because ... wasprop up choking.”the fence heLapierre
9-1-1,trailer and thattelling operatorHebert returned to the called the

up” policea in Thedirty yard.there was homeless man and beat the“[a]ll
thatthe later died oneday. Lapierre approximatelyarrested defendant

later.week
trial, assault,At Fields corroborated Hebert’s account of thepartially

Lapierrethat he had found in the bathroom near thetestifying damaged
bathroom,cleaned he thewater tank. WTiileFields the heard defendant

for“screaming Lapierre damagingand at the wateryelling” obscenities
somebodythen “a on the floor orcouple thumps, fallingtank. He heard like

later, onsomething Lapierre lyinglike that.” A few minutes he saw his back
the him. Atstandingon the kitchen floor with defendant over the
helped pick Lapierredefendant andrequest, updefendant’s Fields the

trailer,him on the of the outside the front door.deposit steps
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II. Discussion

A. Evidence Alternative Perpetratorsof
trial,Before the defendant moved in limine to introduce evidence to
thatestablish someone other than he had killed Lapierre. Specifically,the

(1)sought 29,defendant to admit 2011,evidence that: on April daysa few
before the assault on Lapierre, John Petrocelli assaulted GeraldYork inside

(2)trailer;the defendant’s and Gerald and YorkRobert later came to the
trailer, seeking revenge for the 29April objectedassault. The State to
admission of the evidence under New Hampshire Rules of Evidence 403

404(b).and trialThe court denied the defendant’s motion as follows:

case,In this the Court thatfinds evidence that Jerry York was
assaulted at the defendant’s trailer and that Jerry and Bob York
had been coming to the defendant’s trailer seeking revenge for
that assault is irrelevant. There is no evidence that Mr. Lapierre
was present when Mr. York was allegedly assaulted or was
present at the residence when either of the Yorks returned to the

fact,residence. In the defendant presentedhas no anyevidence of
connection or nexus between the Yorks and the victim.alleged
Moreover, there is no evidence that the Yorks were committing
random acts of againstviolence inpeople or around the defen-

Thus,dant’s trailer. this evidence has no tendency to itmake more
or less likely that someone other than the defendant assaulted Mr.
Lapierre and is inadmissible.

On appeal, the defendant contends that the trial court unsustainably
exercised its discretion itwhen denied his motion in limine. He asserts that
the evidence was relevant to show that “Gerald and Robert had the motive
and opportunity to assault Lapierre” and that it was admissible under Rule
404(b).

Because partiesthe do argue otherwise, assume,not we without decid-
404(b)thating, Rule applies to alternative perpetrator evidence. Rule

404(b) provides:

crimes,Evidence of other wrongs, or acts is not admissible to
prove the character of a person in order to show that the person
acted in conformity may, however,therewith. It be admissible for
other purposes, such proof motive,as of intent,opportunity,
preparation, plan, knowledge, identity, or absence of mistake or
accident.

404(b).N.H. R. Ev. onruling“[I]n the ofadmissibility evidence under Rule
404(b), the trial discretion,court exercises its sound and we will find error
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clearly untenable orcan that the wasonly rulingif defendant showthe
161 N.H.Cassavaugh,his case.” State v.prejudiceto the ofunreasonable

omitted).(2010)90, (quotation96

404(b) towhen seeks introducetypically applies the StateRule
Monroe, 857,142v. N.H.bad acts of a defendant. Stateevidence of other

cases, if(1998). onlyof other acts is admissibleIn such “evidence bad871
orprovea than to the defendant’s characterpurposerelevant for other

is that the committed the otherdisposition, proofif there clear defendant
acts, substantially outweighnotprejudiceand if the to the defendant does

omitted).(quotationof the Id. and bracketsprobativethe value evidence.”
404(b),of Rule there must be a clearrelevancy“To the requirementmeet

theparticular evidentiarythe and other badpurposebetweenconnection
omitted). case,Thus,acts.” and in this the defendant(quotation ellipsisId.

hethe for whichpurposes soughtmust show a “clear connection” between
(motive andopportunity Lapierre)to the evidence and to assaultintroduce

the other bad acts. Id.Yorks’
issue, because, case,In likethis we findMonroe instructive thisanalyzing

404(b) Inapplying perpetratorit involves Rule to alternative evidence.
Monroe, that had a motive to kill thesoughtthe defendant to show his son

past drugvictim evidence of the son’s use and thefts from theby presenting
atvictim to his habit. Id. 870. The defendant theorized thatsupport drug

(hishad the victim ongrandmother)because the son stolen from several
habit, on murderprior support drug nightoccasions to his the of the he was

theft,interrupted and heagainto steal when she the killed her.attempting
and,Id. at The trial court ruled that this was irrelevant870-71. evidence

404(b).therefore, that,Id. ininadmissible under Rule at 871.We concluded
court did its atunsustainablyso the not exercise discretion. Id.ruling,

drugthe contended the son’sAlthough871-72. defendant that use was
victim,a motive kill we “Evidencedisagreed:relevant to show to the of [the

todrug use alone is irrelevant show motive topast [the son’s]son’s]
at 872. defendant that theAlthough argued pastmurder.” Id. the son’s

to drugfrom the victim his habit were relevant to showsupportthefts
motive, any a nexus thewe concluded that absent evidence of between

murder, was Id.thefts and the the evidence irrelevant.

case, priornexus the Yorks’allegedIn the instant the between bad
allegedacts more than the nexus inLapierre’sand murder is attenuated

drug past grandmother’sthe use and thefts and hisMonroe between son’s
Monroe, crimespreviously againstIn the son had committed othermurder.

Here,the no connectionanymurder victim. there was evidence of between
the Lapierre.Yorks and
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addition, justIn as there was no nexus in Monroe between the son’s
her,to toallegedmotive steal from the victim and his motive murder here

was no to revengethere nexus between the Yorks’ motives seek on
and a assault Lapierre. AlthoughPetrocelli motive to the defendant

him,told “If hadpresented you anythingevidence that Gerald to do with
me], best,on I’m to youassault come see at thisgoing personally,”[the

a asuggests defendant,motive to assault the not motive to assault
Lapierre. requisiteBecause the defendant did not establish the nexus

the prior Lapierre,between Yorks’ bad acts and the assault on we conclude
trial unsustainablythat the court did not its discretion itexercise when

and, therefore,thatruled the evidence was irrelevant inadmissible.

Although the defendant also contends that court’s error was so“[t]he
toprejudicial rightsdefense that his constitutional to ofprocess[his] due

law, proofs presentationall favorable the relevantand of and exculpatory
evidence, trial,fair violated,”and effective assistance of counsel were his
argument premisedis his trialupon assumption that the court erred.
Moreover, sufficientlyhe has not ourdeveloped it for review. As we have

stated,repeatedly “judicial review is not warranted for complaints
adverseregarding rulings developed argument,without legal and neither

passing reference to constitutional claims nor off-hand ofinvocations
constitutional rights support by argument authoritywithout orlegal

Entm’t, 282,warrants extended Appealconsideration.” 156Omega N.H.of
(2007).287

Finally, because rely uponwe established toprecedent resolve this
issue, weappeal decline to consider the State’s that werequest adopt a new

requiringrule defendants to show “a ordirect nexus connection between
alleged chargedthe alternative andperpetrator the crime.” (Emphasis

added.)

B. WitnessCross-Examination of
pre-trial limine,In a soughtmotion in the permissiondefendant to admit

certain evidence to Hebert’simpeach credibility, including her and“theft
unauthorized use of his card.” The asserted that[EBT] defendant heafter
was arrested and incarcerated for the Lapierre,assault of Hebert took his

it,EBT card and his permission,used without to obtain approximately $700
in goods arguedservices. He that this was relevantevidence to showand/or

prejudiced againstthat Hebert was him and was motivated to lie about him
“curryto favor with the He Hebertpolice.” explained that wanted him “to

prosecutebe discredited and to be incarcerated and to Theunable her.”
evidence, contended,the defendant was “relevant to show . . . Hebert’s
motive, affecting credibilityself-interest and fear the of her Thetestimony.”

evidentiarydefendant asserted that this evidence underwas admissible
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whenconstitutionally pursue inquiryentitled to thisrules and that he was
objected, and the trial court deniedHebert. The Statehe cross-examined

the defendant’s motion.
that evidence that Hebertexcludingthe defendant contendsappeal,On

permissionhis after he was arrestedhis EBT card and used it withouttook
I, andhis Article 15 of the State Constitution theviolated under Partrights

CONST,Amendment, amends.of see U.S.Confrontation Clause the Sixth
VI, first consider the defendant’sFollowing practice,XIV. our standard we

only torely uponthe State and federal lawarguments under Constitution
(1983).Ball, 226,our v. 124 N.H. 231-33analysis.aid State

credibility throughto a cross-­The witness’sopportunity impeach
I,by Part Article 15 of therights guaranteedis an incident ofexamination

Alwardt, 52, (2012).61164 N.H. Cross-­State Constitution. State v.
right againsta thethe defendant to meet witnessesprovidesexamination
in Id.him and to be heard defense. This includes thefullyface-to-face his

to and of witnesses. Id.right expose possible prejudicesthe biases

fix limits proper“The trial court has broad discretion to the of areas
cross-examination, including credibility.”attacks a witness’s Id.uponof

omitted). However, denytrial not amay completelythe court(quotation
a auponto witness matter ofright properdefendant the cross-examine

to a constitu­inquiry permit satisfyand must sufficient cross-examination
permittedtional Id. a defendant has been a thresholdthreshold. “Once

satisfied, and trialinquirylevel of the constitutional standard is the court’s
againstlimitation cross-examination thereafter is measured anof

Stowe, 464,of v. 162N.H.unsustainable exercise discretion standard.” State
(2011) omitted). “Thus,and the record(quotation467 brackets when

allowed,was we will the trialinquiry upholdreveals that a threshold level of
of cross-examination unlesslimiting scopecourt’s decision the further the
court’s was untenable orruling clearlydefendant demonstrates that the

omitted).case.”prejudice (quotationunreasonable to the of his Id.
first whether the defendant a threshold levelpermittedWe consider was

motive id.inquiry prejudice againstof into Hebert’s him and to lie. See at
an tokey eyewitnessa for the was the469. Hebert was witness State. She

defendanttestifyingassault on that she saw theLapierre,defendant’s
unconscious,” then,face,in him and whileLapierre “knock[ing]thepunch

floor, enoughon the kick his with force to cause theLapierre lyingwas head
to nearbyother side of his head hit a cabinet.

witness,as the cross-­credibilityTo a defendantimpeach Hebert’s
policelies told the about theextensivelyexamined her about the she

instance, liedtestimonythe that Hebert inincident. For defendant elicited
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telling9-1-1call to the that did not know the namepolice, policethe the she
trailer, thatof the man found of the defendant’s her mother and heroutside

ten-year-old way up,son were on their to her and that her cellularpick
testimonywas “shut-off.” The defendant also elicited Hebert’stelephone

she lied in oral to police.that her initial and written statements the
faultyThe defendant her andmemoryalso cross-examined Hebert about

cross-examination,compromised mental On Hebert admitted thatstate.
is, that,been, old,and yearsshe has an alcoholicsince she was thirteen and

assault, half adays preceding drinking gallonin the the she was of vodka
Hebert conceded on cross-examination that her alcoholdaily. consumption

“cloudyher at times.” admitted thatperceptionmade Hebert also she took
drugs, and thatillegal including prescription drugs purchasedheroin she
street. tookAlthough prescription nighton the she narcotics on the of the

assault, to police by onlyHebert later lied the them that shetelling had
a “Tylenoltaken PM.” also she hasHebert admitted that suffered twelve

and, result, times,”concussions as a has a poor memory “at and that she has
bipolar disorder for which she takes no medication.

respect “curryWith to her motive to the police, juryfavor” with the
heard on direct that previouslyexamination Hebert had been incarcerated
because she had of thatfelony forgery,been convicted and she was in the
county jail trial,at the time of the ofhaving been convicted shoplifting. On
cross-examination, Hebert admitted that priorher encounters with the
police frightened her.

record,thisOn we that the ahold defendant was allowed threshold level
of oninquiry Herbert’s andprejudice motive to fabricate. See id. at 469-70.

concludeWe that the trial court’s decision “impermissiblydid not limit the
ability effectivelydefendant’s to impeach the witnessprincipal against him

I,inat trial violation Partof Article 15 of the New Hampshire
omitted).(quotationConstitution.” Id. at 470 The defendant makes the

arguments Clause,identical under the Federal Confrontation without
in Thus,aengaging separate analysis.federal See id. we reach the same

underresult the Federal Id. To thatConstitution. the extent the defendant
thatargues the trial decision clearlycourt’s was untenable or unreasonable

case,prejudiceto the of his he has failed to thatpersuade us this is the case.

Motion toC. Set Aside Verdict

The defendant that is aargues he entitled to new trial because the
wasverdict theconclusively against weight of the evidence. a“Although
may by evidence,verdict be asupported sufficient trial court may never­

theless that judgment against weightconclude the is ofthe the evidence.”
(2007) omitted).456, 465v.Spinale,State 156N.H. (quotation Determining

of “isweight basicallythe the evidence a ofdetermination the trier of fact
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an issueone side of orsupportsamount of evidencegreaterthat a credible
the has carriedappropriatelythan the whether [S]tatecause other... [and]

omitted). “Thus, inand citations(quotationsof Id.persuasion.”its burden
a couldjurorwhere whether rationalsufficiencyto we determinecontrast

conclusively against weightthe of the evidenceguilt,found a verdicthave
” omitted).jury (quotationno return.’ Id.is ‘one reasonable could

conclusivelya to set the verdict asgrantingWhen motion aside
evidence, the trial court “sits as a ‘thirteenththe of theagainst weight

testimony.”the conflictingwith the resolution ofjuror’ disagrees jury’sand
omitted). “Thus, to of theweighta motion addressed theId. (quotation

court,of the trial and thequestiona fact forprimarily presentsevidence
a motion.”consideringcourt has much more when such Id.trial discretion

However, that nojury jurythe verdict must be one reasonablebecause
returned, the court must “exercise its discretion withcould have trial

a inonly exceptionalto new trial casespower grantcaution and invoke its
the the verdict” andpreponderates heavily againstin which evidence

(quotationhave Id. at 466justice maya of resulted.”miscarriage“where
omitted). unlessjury’s findingstrial court not the the“The should disturb

clearly give weight.”to its Id.jury properfailed the evidence

trial of a to set verdictWe review a court’s denial motion aside the as
the of the evidence under our unsustainable exercise ofagainst weight

giveId. In we to the trial court’sdoing,discretion standard. so deference
all, trial,thejudge“After the trial conducts observes thedecision. See id.
and than tojury, positionwitnesses and the is in a better we are evaluate

trial, gleanedof a much of which cannot be from thatatmospherethe whole
(quotationof the that is reducible to a cold record.” Id.portion proceedings

omitted). we, have thejudges,“Whether as trial would reached samesitting
omitted).(quotationis Id. “In the doubtfulor a different result immaterial.”

cases[,] judgment.” (quotation,we to trial Id.should defer the court’s
omitted).brackets, and ellipsis

its persuasion.The trial court found that the State carried burden of
it explained:As

defendant LeopunchMs. Hebert testified that she witnessed the
him thein the head to unconscious toLapierre causing drop

that she kick Mr.further testified saw the defendantground. She
head, nearbyin his to off aLapierre causing ric[]ochetthe head

Mr.Finally, dragcabinet. she testified that she saw the defendant
witness, GaryAnotherLapierre to a fence outside the residence.

Fields, to the that hetestimonycorroborated Ms. Hebert’s extent
at Mr. about the hot wateryelling Lapierreheard the defendant
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testimony bytank. further Ms.Mr. Fields corroborated Hebert’s
theechoingthat heard loud residencestating thumps throughhe

Lapierreand saw Mr. on the floor in the mannerlying same
bydescribed Ms. Hebert. The Medical Examiner testifiedState’s

that injuriesMr. were consistent with Ms. Hebert’sLapierre’s
andtestimony. Additionally, physicalother evidencephotographs

showed that andLapierre’s clothing body draggedMr. had been
Thus,dirt and mud. a amountthrough great probativeof evidence

verdict.supports jury’sthe

record,Having reviewed the we conclude that it an objectiveestablishes
basis to the trial court’s willsupport Accordingly,decision. we not disturb
that decision. is not one of exceptional“This those cases where the jury

Rather,to give weight.failed the evidence its was aproper jurythis classic
case, in which jurythe examined and theproperly weighed conflicting
evidence to conclude” that the degreedefendant committed second assault

negligentand homicide. Id. at 468.

Affirmed.

LynnHicks, Conboy, Bassett, JJ.,and concurred.
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