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asserts that thethe defendantpattern,firstacquittalthephrasing within
considerno need tothinkinginto there wasjurymisled thecourt could have

the issue of self-defense.

isolation, do notwhole, in wea and notinstructions astheViewing
toits obligationmisled as tojurythat the wasany possibilityfind realistic

instructions,of the overallIn the contextof self-defense.the issueconsider
are“yourstatement deliberationsunderstood thewould havejurythe

aofguiltyfound the defendantjurythat if thesimply to meanconcluded”
lesser includedoffense, anyto considerit would not needseriousmore

instructions, whichconcluded itsFurther, after the trial courtoffenses.
theinstructions as toinstruction andself-defenseproper generalincluded a

doubt, thea reasonablebeyonddisproveto self-defenseState’s burden
consti­clarify that self-defensethat the trial courtrequesteddefendant

then readdressedat The trial courtchargesto all the issue.tuted a defense
thedoubt as to whetherhave a reasonablejury, stating: you“[I]fthe

allself-defense, guilty chargeshim not onyouin must findactedDefendant
Thus, one of the lastat that point.”must endyourand deliberations

retiring to deliberate wasjurythe received beforeinstructionssubstantive
to each andconstituted a defensethat self-defenseclarifying pointthe

whole, then,a nothe instructions asuponoffense. Basedevery charged
acould return verdicthave that he or shejuror would believedreasonable

hadwhether the Stateconsideringwithout firstany chargeof as toguilty
a reasonable doubt.beyondself-defensenegated

Affirmed.

Conboy Bassett, JJ.,Dalianis, C.J., Hicks, concurred.and
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Johnson, defender, Concord,M.Christopher appellatechief of on the
orally,brief and for the defendant.

CONBOY, defendant, Fischer, convictions,J. The David appealsJ. his
{Brown,J.),a infollowing jury Superiortrial Court on two counts of second

assault,degree both of which resulted in imprisonment.extended terms of
681:2,1(c) 2012).(2007); 651:6,11(a)See RSA RSA (Supp. arguesHe that:

(1) the trial court inerred admitting testimony under the excited utterance
(2)hearsay exception; the evidence was insufficient to that hisprove

(3)life;conduct manifested extreme indifference to the value of human the
trial court erred in instructing jurythe on extreme indifference to the value

(4)life;of human trialthe court violated his rights against double jeopardy
by (5)him onsentencing degree convictions;both second assault the trial

(6)court erred in imposing extended terms of imprisonment; and the trial
court erred in tofailing juryinstruct the that it unanimouslymust find a
specific bodily injury. affirm.We

juryThe could have 18,found the facts. At 10following p.m. Februaryon
2010, victim, wife,the the defendant’s returned to their home in Dover from
her as a atshift nurse York Hospital. She and the defendant argued. She

him,then removed her rings, threw them at and told him that she “couldn’t
do anythis more.” In response, throat,the defendant grabbed byher the
pushed her head into the wall behind her -withsuch force that it dented the
wall, floor,threw her to the and left the house. When the defendant
returned, the victim told him that she was not ingoing stayto the
relationship and that she goingwas to obtain a restraining order the next
day. The responded did,defendant that if she he killwould her.

The defendant turned off the inlights the kitchen upstairs.and went
When the victim went from the roomliving into the kitchen and turned the

on,lights back downstairs,the defendant off,came turned the lights and
atlunged behind,her. He grabbed her from put mouth,his hand over her

and brought head,her to the floor. Then steppedhe on her herpreventing
from Hegetting up. grabbed byher the hair and sweatshirt and dragged
her into the room.living The sweatshirt tightened around her neck so she

notcould breathe or speak. The defendant then went upstairs.back The
victim spent couch,the rest of the on thenight although she not sleep.could

In the morning, the defendant apologized and said that he wanted “to fix
things,” but the victim said that she staycould not with him. As she was

work,theleaving door,house for the defendant charged at the itslamming
finger.on her Rather than going to her atdepartment York theHospital,

victim went to the emergency room. The roomemergency doctor deter-
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to work afterAlthough she triedwas fractured.fingermined that her
injuredroom, home because of hershe was sentemergencytheleaving

finger.
co-worker, Pamela Damrill.atelephonedleft andhospitalThe victim the

Busch. She told bothmother’s Kristinpartner,also hertelephonedShe
officer,brother, policea Rochestercalled herhad She thenhappened.what

The victim alsorestrainingto a order.her obtainaccompaniedwho
At of theto Dover the recommendationpolice.the assaults thereported

emergency room toWentworth-Douglass Hospitalshe went to thepolice,
be examined.

that, during previous night,told nurse theAt the the victim thehospital,
husband, floor,to theby pushedher who hershe had been assaulted

her, that her slammedchoked her. She also said husbandstepped on and
on the victim’s back nearbruisingin the door. The nurse notedfingerher

blade, onspine,on her cervical tendernessrighther shoulder tenderness
tenderness,neck, swelling,of and andof her head and front herthe back

finger. finger,In addition to her fractured thebruising on her left index
neck, strain,in her cervical anddiagnosedvictim was with muscle strain

neck, back,on her and head.abrasions and contusions
degreeon three counts of second assault.The defendant was indicted
bodily injurythat the defendant caused serious tocharge allegedThe first

hand, acausinga door on her her to sufferby slammingthe victim
incharges, concerningThe other two one the assault thefinger.fractured

kitchen,in thatallegedroom and the other the assault theliving concerning
to “circum-recklessly bodily injurydefendant caused the victim underthe

to the value of human life.”manifestingstances an extreme indifference
case, to dismiss all threeAt the close of the State’s the defendant moved

that introduced insufficient evidence. Thecharges, arguing the State had
jury guiltytrial court the motion. The returned a not verdictdenied

butfinger,the assault that caused the victim’s brokenregarding alleged
the incidents in theguilty uponfound the defendant of the counts based

verdicts,room and kitchen. The defendant moved to set aside theliving
claim. The trial court the motion. Thisrenewing insufficiencyhis denied

followed.appeal
admittingthat the trial court erred in KristinarguesThe defendant first

testimony exception hearsayunder the excited utterance to theBusch’s
a to discretionadmissibilityrule. The of evidence is matter left the sound

(2011).McDonald, 115, 121 We will notof the trial court. State v. 163 N.H.
an unsustainablereverse the trial court’s decision to admit evidence absent

adetermining ruling properIn whether a isexercise of discretion. Id.
discretion,judicial we consider whether the record establishesexercise of

Id.discretionaryto sustain the decision made.objectivean basis sufficient
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The excited utterance exception hearsayto the rule permits the
hearsayadmission of “relatingstatements to a event orstartling condition

made while the declarant was under the stress of excitement caused by the
803(2).or utterance,event condition.”N.H. R. Ev. qualify“To as an excited

the spontaneousstatement must be a reactionverbal to some orstartling
event, atshocking made a time when the inspeaker was still a state of

nervous excitement produced by that event and before she had time to
(2007)misrepresent.” 269,contrive or v.State 156 N.H. 274Pepin,

omitted).(quotation and brackets

Busch testified that the victim telephoned a.m.,her at around 8:45
after victim tearful,the left work. The victim was and her voice shaky.was
Busch agavethen detailed narrative of victim,her conversation with the in
which the victim described the assaults and said that she “was scared.”
When the objecteddefendant to Busch’s testimony as hearsay,inadmissible
the trial court concluded that it was admissible as an excited utterance.

however,Previously, the trial court had ruled that Pamela Damrill’s
testimony concerning her,the victim’s telephone call to which was made
shortly Busch,callbefore the to was not an excited utterance because of the

—“intervening events” between the assaults and the call the victim’s drive
emergencyto the room for treatment for fingerher and her attime work.

In light of trialthe court’s thatfinding these intervening precludedevents
admission of testimony utterance,Damrill’s as an excited it erred in
admitting Busch’s testimony concerning the victim’s subsequent state­
ments to her. See id. (noting excited exceptionutterance is uponbased

statement).spontaneity impulsivenessand of

The State argues anythat error in admitting testimonyBusch’s was
nevertheless harmless.

errorAn is harmless if we can say beyond a reasonable doubt that
it did not affect the verdict. The State bears the ofburden proving
that an error is harmless. The evaluation of whether the State has
met its burden involves consideration of the alternative evidence
presented at trial and the character of the contested Anevidence.
error may be beyondharmless a reasonable doubt if the alterna-
tive evidence of the guiltdefendant’s is of an overwhelming
nature, quantity or ifweight, and the contested evidence is merely
cumulative or ininconsequential relation to the strength of the
State’s evidence of guilt. determination,In making this we
consider the alternative presentedevidence at trial as well as the
character of the inadmissible evidence itself.

(2013)800, omitted).State v. Rodriguez, 164 N.H. (quotation810-11



712

guilt was overwhelm-Here, evidence of the defendant’sthe alternative
livingassault in the room.a account of theprovided graphicThe victiming.
officer whoin the kitchen. Thein detail the assaultalso describedShe

had astation testified that shepoliceat the Doverthe victiminterviewed
a on the back of her shoulder.of her neck and bruisemark on the left side

admittedthe dent in the wall wereinjuriesof the victim’s andPhotographs
atthe victim the Wentworth-at trial. The nurse who examinedas exhibits

her thattestified that the victim toldemergency roomDouglass Hospital
and thatnight,on theby previousassaulted her husbandshe had been

floor, on, choked. Thesteppedto the andpushedthe assault she wasduring
blade,back near her shoulderbruisingnoted on the victim’snurse

head,neck, swelling,on the back of her andin her tendernesstenderness
—tenderness, that the nurse testifiedfinger injurieson herbruisingand

descriptionvictim’s of the assaults.were consistent with the
evidence, testimony inconsequentialBusch’s was andIn relation to this

(2009).Hernandez, 394, 403159 review ofcumulative. State v. N.H. OurSee
that recitation of her conversation with thethe record establishes Busch’s

witnesses. Theany bywas devoid of evidence not disclosed othervictim
however, testimonythat “Busch’s aboutargues, [the victim’s]defendant

victim], dayto on theby attributingstatements the defenseprejudiced [the
events, of the details of thedescription previous night,after the a similar

however, was sub­thereby bolstering credibility.” testimony,her Busch’s
from who treated thestantially testimonythe same as elicited the nurse

Fischer,v. 143 N.H.Wentworth-Douglass Hospital.victim at the See State
(1999) in311, any admitting priorthat error victim’s(concluding317

merelyit cumulative ofconsistent statement was harmless where was
attack). Here,shortlyvictim after thetestimony physicianof who examined

assaults, that thetestifyingthe victim’s of thedescriptionnurse recounted
hap­with her of what hadinjuries descriptionvictim’s were consistent

theConsequently, jury testimony “bolsteringthe heard otherpened.
alternative evidence of thevictim’sversion of the Id. Because theattack[s].”

the contested evidenceguilt overwhelmingdefendant’s was and because
cumulative, thatand we conclude the erroneousinconsequentialwas

as an excited utterance was harmlesstestimonyadmission of Busch’s
abeyond reasonable doubt.

that introduced insufficientarguesThe defendant next the State
indifference toto that his conduct manifested an extremeproveevidence

that noprevail,the value of human life. To the defendant must establish
fact, all of evidence and all reasonableviewingrational trier of the

State, have foundit in the most favorable to the couldlightinferences from
(2013).Dion, 544, 548beyond a reasonable doubt. State v. 164 N.H.guilt



713

aWhether defendant acted with question“extreme indifference” is a of fact
(2005).Edson, 45,for the v.jury. State 153 N.H. 47 ‘We have previously

determined that an attacker acts with ‘extreme indifference’ hewhen
inflicts ofany degree bodily injury on a victim and when the ‘circumstances’
of the attack demonstrate a blatant disregard for the risk to the victim’s

Fletcher, (1987)641, omitted).life.” State v. 129 N.H. 644 (quotation The
however,injuries, need not themselves be life-threatening. State v. Bailey,

(1985).416,127 N.H. 423

that, assaults,We conclude as to both there was sufficient evidence
that the defendant bodilycaused injury to the victim under circumstances

anmanifesting extreme indifference to the value of human life. The
assaults, trial,circumstances of these as testified to at support a finding

that the defendant’s conduct manifested extreme indifference to the value
life,of human particularly since the jury could have concluded that the

conduct,course of the continued,defendant’s if could have caused the
Fletcher,victim’s death. See 129 N.H. at 644.We therefore conclude that a

juror,rational viewing all of the evidence and all reasonable inferences from
init the light State,most tofavorable the could guilthave found abeyond

reasonable doubt.

The defendant next asserts that the trial court erred in its instruc­
tions defining the element of extreme indifference to the value of human
life. ‘When reviewing jury instructions, we allegationsevaluate of byerror
interpreting the disputed ininstructions their entirety, as a reasonable
juror would them,have understood and in light of all the evidence in the

(2012)case.” 430,State v. Furgal, omitted).164 N.H. 434 (quotation The
scope and wording of jury instructions are within the sound discretion of

court,the trial and we review trialthe court’s decision for an unsustainable
exercise of Etienne, (2011).discretion. State v. 57,163 N.H. 70 “To show
that the trial sustainable,court’s decision is not the defendant must
demonstrate that the trial court’s ruling was clearly untenable or unrea­
sonable to prejudice omitted).the of his case.” (quotationId.

A person guiltyis of second degree assault if he “[r]ecklessly causes
bodily injury to another under circumstances manifesting extreme indif­
ference to the value of 631:2,1(c).human life.” Schultz,RSA Citing State v.

101,141 (1996),N.H. 105 a degree case,second murder the defendant
proposed the followingjury instruction:

of[P]roof extreme indifference to the ofvalue human life requires
more than a demonstration that Defendant had created and
disregarded a substantial risk of death. “Extreme indifference to
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proofhuman a reasonable doubtrequires beyondthe value of life”
risk[unjustifiablea substantial and ofdisregard”a “blatant ofof

death.

“recklessly” given bythat the of theobjected, asserting definitionThe State
and,unjustifiableand risk” languagetrial court contained the “substantial

therefore, ofrepeatedthat it did to be in the definition “extremenot need
agreed,human life.”The trial court thatnotingto the value ofindifference
the entireto the instructions instruc-“sticking throughoutit was standard

tion format.”
jury requiredtrial court the that the was to proveThe instructed State

—recklesslya reasonable doubt that the defendant acted that hebeyond
risk,”unjustifiablea that he “consciously“was aware of substantial and

risk,” disregardthe that his of the risk “was adisregarded grossand
law-abiding personfrom what would have done.” The courtdeviation the

that had to be “to life.”explained Regardingalso the risk the [victim’s]
life,”indifference of human the trial court the“extreme to the value defined

ameaningterm as that “the acts demonstrate blatant[defendant’s
—necessaryfor the risk life. not thedisregard injuryto the It’s[victim’s]

injuries life-threatening.”or a series of themselves be
Here, juryfind no error in the trial court’s instructions. theWe

thatlanguageinstructions mirrored the we have theapproved regarding
See,for 129requirements degree Fletcher,second assault. N.H. at 644e.g.,

that “attacker he(stating anyacts with ‘extreme indifference’when inflicts
bodily injuryof on a victim and the ‘circumstances’ thedegree when of

a fordisregardattack demonstrate blatant the risk to the victim’s life”
omitted)); at127 N.H. 424(quotation Bailey, (explaining “extreme indif-

requires proof disregard”ference” of “a blatant for the risk to human life
omitted)).(quotation

with thedisagree juryWe the defendant’s assertion that instructions
convey aspectto that “an essential of the of themeaningfailed extreme

element” “the that the defendant haverequirementindifference is must
disregarded correctlycreated and a substantial risk of death.” The court

itjury guilt,instructed the that to find must find that the defendant “was
of a risk” that the risk hadunjustifiableaware substantial and and to be “to

life.”the [victim’s]

Moreover, court is not to use therequired specifictrial“[t]he
Rather,requested by the the of triallanguage purposedefendant. the

to to the andcharge explain jury, intelligiblecourt’s is state and in clear
the rules of to the 164 N.H. at 434language, applicable Furgal,law case.”
omitted). instructions covered the issues of law in(quotation jury fairlyThe



715

case, and, therefore,the we find no exercise ofunsustainable discretion. See
Etienne, 70;163 N.H. at see also 127 N.H. at 424.Bailey,

The defendant next argues that the trial court violated right againsthis
jeopardy by sentencingdouble him on both degreeconvictions for second

assault because each convictionwas anupon allegingbased indictment the
—same bodily injury “contusions and strainmuscle to head[the victim’s]

and neck.” The State counters that the defendant’s sentences did not
rightviolate his against jeopardydouble because each requiredindictment

aevidence of distinct series of assaults. Because the issue of double
jeopardy presents question law,a of constitutional our isreview de novo.

(2008).McGurk, 765,State v. 157 N.H. 773
I,Part Article 16 of Hampshirethe New Constitution and the Fifth and

Fourteenth toAmendments the United States protectConstitution a
CONST,defendant from being punished twice for the same offense. N.H. pt.

CONST,I, 16; V,art. U.S. amends. XIV. We first address the issue under the
State rely uponConstitution and federal onlylaw to aid in our analysis.

Ball, (1983).226,State v. 124 N.H. 231-33

For the purpose of double jeopardy analysis, chargedtwo
offenses cannot be regarded as the theysame offense if do not arise out of
the “same act or States,transaction.” See Blockburger v. United 284 U.S.
299, (1932);304 263, (2006);State v. Matey, 153 N.H. 270 see also v.State
Hull, (2003).706, Here,149 N.H. 717 the defendant was charged with two

—separate ofincidents assault the place and,first took in livingthe room
thereafter,sometime the second occurred in the kitchen. That each assault

resulted in injuries to the victim’s head and neck does not establish that
they arose out of the actsame or transaction. We therefore conclude that
the defendant was not subjected to multiple punishments for the same

and,offense consequently, that righthis against jeopardydouble under the
State Constitution was not infringed. The Federal Constitution provides no
greater protection than the State Constitution in this area. See

304;Blockburger, McGurk,284 U.S. at 157 N.H. at 774. Accordingly, we
reach the same result under the Federal Constitution as we do under the
State Constitution.

The defendant next thatargues the trial court erred in imposing
imprisonmentextended terms of 651:6, 11(a),because RSA which autho-

rizes extended terms of imprisonment circumstances,in certain does not
apply. Alternatively, he asserts that the statute is unconstitutionally vague.
The State contends that the extended terms properlywere imposed
because the defendant had twice previously been imprisoned on sentences

a yearof or thatmore arose from separate criminal andepisodes that the
extended term statute is not unconstitutionally vague.
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2003, animposea was authorized to extendedjudgePrior to trial
found that the defendant had “twicejudgeif theimprisonmentterm of

year.”in of one RSAimprisonedbeen ... on sentences excesspreviously
2002) added). complyto with the651:6,1(c) In an effort(Supp. (emphasis

in v. New 530Supreme opinion Apprendi Jersey,United States Court’s
(2000), impositionthe to oflegislature permitthe amended statuteU.S. 466

previouslyhad “twice been con­an term where the defendantextended
651:6,11(a)year.”of one (emphasis... on sentences in excess RSAvicted
(2008).596, 599-600Dansereau, The inadded); changev. 157N.H.see State

clarity; the fromimprove “[d]espite changethe does not itsstatute
‘convicted,’ today, requiresit statute still a trialto as stands the‘imprisoned’

incarceration,find, it an extended term of that theimposescourt to before
(2)(1) twice, frompreviously imprisoned resultingwas sen­defendant

(2012)411,Motton,in of one v. 163 N.H. 414year.”tences excess State
(citation omitted).

priorthat the statute either “two non-requiresThe defendant contends
of or an of one continuousperiods imprisonment”continuous “extension

of committed theperiod of incarceration” that “arises out an offense after
requiresResolution of this issue that wesentencing.”defendant’s first

11(a).651:6,language statutorythe of In matters of inter-interpret RSA
pretation, legislaturewe are the final arbiters of the intent of the as ex-
pressed in the words of the statute considered as a whole. Evans v. J Four

(2013).570, languageN.H. the theRealty, examining164 572 When of
statute, ordinarywe ascribe the and to the words used. Id.plain meaning

from the and notinterpret legislativeWe intent statute as written will
legislature languagethe have add that themightconsider what said or

Id.legislature did not see fit to include. We construe the Criminal Code
justice.”to the fair of terms to“according import promote[its] and RSA

(2013).(2007); Martin, 687,625:3 see State v. 164 N.H. 689

statute, it,wording of as we notinterpretedThe the have does
(a“imprison”the defendant’s contention. To means confinesupport “[t]o

(9th 2009).ed. Aperson) prison.”in BLACK’S Law DICTIONARY 825
that a afterjudgment formally pronounces“sentence” is court“[t]he

apunishmentcriminal the on criminalfinding guilty; imposeda defendant
Here, although priorId. at 1485. the defendant’s convictionswrongdoer.”

incarceration,resulted in one of he nevertheless wasuninterrupted period
in forimprisoned yearon sentences excess of onepreviously purposestwice

651:6,11(a).of See RSAthe statute.
1996, charged degreeIn the defendant was with first assault and witness

incarcerated, on those heawaiting charges,While he was trialtampering.
two acts of He was subse-charged tampering.was with further witness
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1996,Inquently both sets of the defendantcharges.convicted of November
ofwas sentenced on the assault conviction to seven andimprisonment

one-half to fifteen stand committed. On the -witness-years, accompanying
conviction,tampering he was to of three andimprisonmentsentenced

committed,one-half years, yearsto seven stand with two and one-half
suspended, consecutivelyto run to the sentence on the assault conviction.
Thus, convictions,as to of two which foundthis set the trial court to be the

episode,result of one criminal on a“imprisonedthe defendant was sentence
1997,in excess of Inyear.”one December the defendant was sentenced on

subsequenteach of the two towitness-tampering imprisonmentconvictions
committed,of three to years,and one-half seven stand with two and

one-half years to be eachsuspended, concurrentlyserved with other and
Thus,with the he was thisalready serving.sentences as to set of two

convictions, he also a in of“imprisoned year.”was on sentence excess one
Contrary to arguments,the defendant’s the statute’s requirements are met
even though the second set of of ranimprisonment concurrentlysentences

that,with the first set. note theWe because State does not contest the trial
court’s characterization of each set two constitutingof sentences as one

enhancement,sentence of imprisonment purposesfor of sentence we need
not determine each prisonwhether of the four couldsentences have been
properly We,in therefore,“counted” the enhanced-sentencing calculus.
conclude that trial courtthe did not err in its determination that “the
threshold two byconvictions the[were] satisfied sentence served from the
consolidated andassault first totamperingwitness when added the second
‘conviction’from latterthe two witness tamperings.”

rejectWe likewise the defendant’s arguments, uponbased
Dansereau, that must ofapply lenitywe the rule to in hisresolve favor what
he alleges ambiguity that,to be in the statute and because the statute is

vague, itunconstitutionally should not have been applied. Although we
Dansereau,inapplied lenitythe rule of we did so because the defendant in

“convicted,”that case had been twice had not “imprisoned”but been twice
because one of underlyingthe convictionsresulted in a suspended sentence.
Dansereau, circumstance,157 at 597. InN.H. that we concluded that the
statute was and that ofambiguous legislative historyreview the did not

held, however,resolve the Id. atambiguity. subsequently599-603.We have
that when a hasdefendant been twice previously “imprisoned,” rather than
merely “convicted,” the statutory for anrequirements extended term of

Russo, 585,imprisonment (2013);v.are satisfied. See State 164 N.H. 597
Matton, 163 N.H. at 414. we find theConsequently, defendant’sunavailing
argument that unconstitutionallythe statute is vague.
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plainThe that the trial court committed errorfinally arguesdefendant
him, tothat, in order to convict it hadby juryto instruct thefailing

injury byon his conduct. Underunanimously agree specificbodilya caused
rule, trialmay consider errors not raised before theplainthe error we

(2013).696, to findGuay, plainN.H. 703 For us error:court. State v. 164
(2) (3)“(1) error;an the must the mustmust be error be errorplain;there

(4) must fair-rights; seriouslyaffect and error affect thesubstantial the
ness, judicial at 704.integrity, public reputation proceedings.”or of the Id.

(1993),Greene, theupon v. 137 N.H. 126 defendantRelying State
Infailing jurythat the in to so instruct the plain.maintains error was

Greene, deliberations, trialfollowing question jurya from the theduring
erroneously anycourt the that it need not findjury unanimouslyinstructed

of three of contact in theunprivileged physical allegedone the acts
Greene, 128, 131. however,Greene,at In thecomplaint. 137N.H. defendant

on officer in that shecharged simple policewas with misdemeanor assault a
inin face with her and torso with fist and“punch[ed] the fist the her[him]

himkick the Id. at 127 omitted andbody.” (quotationdid further about
added). case,Inemphases that element of wasunprivilegedthe contact

Here, contrast,inalleged to be three Id. at 129. theseparate blows.
charged recklessly causing “bodily injury”indictments the defendant with

into the victim that he caused “contusions muscle strain to [theand
Thus, juryand was to that therequiredhead neck.” the findvictim’s]

“bodily to Therecklessly injury”defendant caused the victim. defendant
cite, find, jurynot nor we a in which a has held that adoes could case court

alleged injury bymust be unanimous as to which was ancaused assault. We
any failing jurytherefore conclude that error in to instruct the that it had

theunanimously agree specific bodily injury byto on a caused defendant’s
conduct not plain.was

Affirmed.

Dalianis, C.J., HlCKS, JJ.,BASSETT,and LYNN and concurred.


