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investigated by the agreeBoard.” We with petitionerthe that this aspect of
the Board’s order cannot be upheld. The Board has the authority to conduct

investigationsfurther of petitioner’s professionalthe practice. See RSA
317-A:4,1(d). However, the mere fact that it is conducting other investiga-
tions of the petitioner’s practice not, more,does without justify the

suspensioncontinued of his permit. 317-A:17,See IIRSA that(providing
the mayBoard asuspend license after providing the licensee notice and the

heard);opportunity to be RSA 317-A:18-b(providing that the mayBoard
asuspend license for toup sixty days without a inhearing cases involving

health”).“imminent todanger life or We therefore partvacate this of the
Board’s order.

In light above,of the we itfind unnecessary to address the
petitioner’s argument that the Board violated his constitutional right to due
process because its orders failed to provide clear ofnotice what he must do
to reinstate permit. Berrocales, (1996)his 262,See State v. 141 N.H. 264
(reciting our long-standing policy to decide constitutional questions only

absolutelywhen necessary).

part-,in and vacated inAffirmed
part.

Dalianis, C.J., BASSETT, JJ.,and HICKS and concurred.
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(Susan McGinnis,P.attorney generalA. seniorDelaney,Michael
attorney general, orally),on the brief and for theassistant State.

Concord,Reis, defender,B. of on the brief andappellateJames assistant
for theorally, defendant.

Conboy, defendant, Tabaldi, convictions,appealsJ. The Matthew his
(cocaine),jury trial, druga for the sale of a narcotic see RSAfollowing

(crack cocaine),318-B-.2,1(2011);possession of narcotic cocaine anddrugs
id.-, in possession weapon,felon of an electronic defense see RSA 159:21see

(a (2007).(2002); firearm),receiving propertyand stolen see RSA 637:7 He
(1)(Lewis, J.)Superior by:that the his motionargues denyingCourt erred

(2)prospective juror;to a his motions to dismiss thedenyingstrike
an cocainepossession possessionof electronic defense and of crackweapon
(3) objection. alland certain over his We affirmcharges; admitting evidence

of for a inexcept beingthe defendant’s convictions his conviction felon
an withpossession weapon.of electronic defense We reverse that conviction

conclude that the was to convictprejudice because we evidence insufficient
(2011)(“[I]fGordon, 410,charge.him of that See v. 161 N.H. 418 theState

conviction, Jeopardyto thesupportevidence was insufficient the Double
the . . .HampshireClauses of both New and United States Constitutions
trial.”).preclude a new

I. Background

2009,25,The could have found the facts. On Marchjury following
atarget investigation bywas of conducted theTaylor drugHeather the

The police suspectedPolice Narcotics Unit.Hampshire InvestigationNew
quantities of heroin cocaine fromTaylor largethat was andtransporting

a buy.”into “controlledHampshire. police plannedMassachusetts New The
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(Cl)In a controlled buy, policethe use a confidential informant to purchase
drugs from a target using paper currency that has been documented by the

(alsorecording of the bills’ serial numbers known “buy money”).as In a
buy,controlled officers search the Cl before and sendingafter him or her

to purchase drugsthe to thatensure the Cl does not have unaccounted-for
money or contraband. Officers also conduct surveillance of the Cl and the
target during investigation.the

The police planned for a female Cl to purchase fromdrugs Taylor on
March 25. The plan was for the to go Taylor’s Rochester,Cl to residence in

Massachusetts,accompany her to and then return with her to New
AtHampshire. a.m.,9:00approximately State Police Trooper Trask,Bryan

Sergeant Arcieri,Ellen and a detective from the Rochester Police Depart-
ment met with Theythe CL searched the Cl and her belongings and
vehicle, and found no money or contraband. Trask then supplied the Cl

(thewith in documented bills buy$300 money).
a.m.,At 11:40 the Taylor’sCl drove to Rochester,residence in and police

officers followed. Officers residence,observed the Cl enter the where she
forremained between sixty ninetyand minutes. While the Cl was inside the

residence, however, targetthe of the investigation changed from Taylor to
the defendant. TaylorThe Cl and left Taylor’s residence and drove together
to a inresidence North Hampton that the defendant shared with Kenneth
Vaillancourt. Surveillance units followed.

At approximately 2:00 p.m., the Cl Taylorand atarrived the North
Hampton house. Vaillancourt was at work. Approximately forty-five min-
utes house,after entering alone,the the Cl exited got car,into her and
drove directly to a prearranged meeting place. There, she gave Trask a
small plastic baggie containing cocaine. cocaine,After receiving the officers

Cl, vehicle,searched the her and her belongings contraband,for other and
again found none. She no longer had the buy money.

Thereafter, the defendant Taylorand emerged from the residence and
drove inaway graya BMW. The defendant was driving and Taylor was
sitting in the front passenger’s seat. Officers then conducted a motor
vehicle stop, took the defendant and Taylor into custody, and transported
them to the police station. Trask applied for warrants to search the
defendant, Taylor, and the BMW.

Before the issued,warrants were Taylor identified certain items in the
her,BMW tobelonging aincluding green and purple backpack on the front

floor,passenger’s side pursea on seat,the front passenger’s and a black
inbackpack the trunk. She consented to a search of those items as well as

her person. Officers nothingfound of significance in backpacks,the inbut
pursethe they found crack pipes, knuckles,cocaine scissors,brass lighters,
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testimony at trialwaskit, scale. Theredigitaland aa first aidsyringe,a
person.the defendant’sfound onmoney wasbuythat the

BMW, bagfound a blackofficerswarrant for thea searchexecutingUpon
— including laptopcontentsbag’sTheseat.passenger’sthe rearunder

defendant, to themail addressedto thecontent linkedwithcomputers
andTabaldi’s usernames“Matthewdefendant, a notebook entitledand

— Otherto the defendant.belongedbagthat theindicatedpasscodes”
asa usedbaggies, powderwhiteledger, plasticabagin included:items the
acalibratingforweightof astrength drugs,theto dilutecutting agenta

drugs. bagTheheatingforscale, commonly quicklyusedand a small torch
Additionally, officersto as a “taser.”referredpolicecontained a devicealso

seat, drugcontainedwhichcase under the driver’sa blackdiscovered
mesh, hypo-and atubing, copperplasticincluding spoons,paraphernalia,

of apocketin thedigitala scalealso discoveredneedle. Officersdermic
in aseat, cocaine blackpipescrackthe driver’sguitar bagcanvas behind

inseat, pipecrack cocaineand anotherfrontbag passenger’scanvas on the
cigarettea boxFinally, Newporta on that seat.jacketthe ofpocket
and the centerthe driver’s seatwas found betweencrack cocainecontaining

console.
In theresidence.a warrant at Vaillancourt’salso executed searchOfficers

found, plastican box ofthings, openotherthey amongdefendant’s bedroom
positivethat later testedsubstancepowderedand a whitebagssandwich

Trask and Arcieri20, 2009, the defendant met withAugustfor cocaine. On
drugs.them that he dealtin and toldEpping,Police barracksat the State

2011,2, theon OctoberTaylorcall withtelephonea recordedDuring
“I had to waitsaying,25 with herthe events of Marchdiscusseddefendant

Don’t behating.“Don’t beTaylor responded,make a sale.”girlfor a and
this.”longI’m a time for“Hating? doingresponded,The defendanthating.”

II. Discussion

JurorA. Motion to Strike

that was aselection, was advised the defendantthe venireDuring jury
H.S., to the trialexplainedthereafterjuror,A prospectiveconvicted felon.

a convictedin chair iscourt, that a the defendant’s“[H]earing gentleman
— charges broughtconcerned for thejust me a little somewhatfelon makes

aside,concern theputif able to herhim.” asked she would beagainst When
in theengagedtrial court thenindicated, “I Themywill do best.”juror

H.S.:following exchange with
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you’reCourt: going this,And to hear you’reabout but going to
—need to expressly and affirmatively be able to tosay me that’s

I’m not trying this case on the basis of someone’s reputation or his
past.

Yes,H.S.: sir.
Court: Whether or not here,the State has proven the case beyond
a reasonable doubt.

Okay.H.S.:
youCourt: So need to be focused in on the evidence here.

Yes,H.S.: sir. Okay.
Court: You can do that?

Yes,H.S.: sir.

Defense counsel moved to strike H.S. for cause on the basis of her
“reservations.” The trial court denied the motion. H.S. was later stricken
following parties’the use of their peremptory challenges. 606:3,See RSA

(2001); (2001).III 606:4,see also RSA III
The defendant argues that the trial court inerred denying his motion to

cause,strike H.S. for and that the error violated his rights to an impartial
jury under the Sixth Amendment to the United States Constitution and

I,Part 15, 17, 21,Articles and 35 of the New Hampshire Constitution. We
first address the defendant’s claim under the State Constitution and rely
upon federal law only to aid our analysis. Ball,See 226,State v. 124 N.H.

(1983).231-33

I,Part Article 35 of the State Constitution provides, “It is rightthe
of every citizen byto be tried judges as impartial as lotthe of humanity will
admit.” provision“This judicialfor impartiality applicableis as well to
jurors.” Town, (2012).State v. 790,163 N.H. 793 ais“[I]t fundamental

of ourprecept system of justice that a defendant has the right to be tried
aby fair and impartial jury.” omitted).Id. at 793-94 (quotation

“Generally jurora presumedis to be impartial.” Id. at juror794. “A
is considered impartial if jurorthe can lay aside her impression or opinion
and render a verdict based on the presentedevidence in court.” Id.

omitted).(quotation a juror’s‘When impartiality is questioned, however,
the trial court a dutyhas to determine jurorwhether the is indifferent.” Id.
“If it appears that any juror indifferent,is not he shall be set aside on that

500-A:12,trial.” (2010); Town,RSA II 163 N.H. at 794. “Indifference or
impartiality is not a technical conception. It is a state of mind.” v.State
Weir, 671, (1994) omitted).138 N.H. 673 (quotation The trial court’s
determination of the impartiality jurorsof the selected is essentially a
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thus,and, specialis entitled tocredibilityof demeanor andquestion
rulingtrial absentwill not disturb the court’sId. at 673-74.“Wedeference.

judge’sthat the trialfindingdiscretion or aunsustainable exercise ofan
Town, 794.163 N.H. atof the evidence.”against weightwas thedecision

Thepresentedto that here.Toim, argumentan similarIn we considered
Id.sexual assault.aggravatedin of feloniousTownwas accuseddefendant

ability to beregardingA concerns herpotential juror expressedat 791.
ofhad the victimjurorat revealed that she beenId. 794. Theimpartial.

stated, “I this.” (quotationand think I need to do Id.sexual assault also
omitted). could bethat she “not sure” whether sheShe then reiterated was

omitted). the court twiceAlthough trialimpartial. (quotationfair and Id.
thepersonal judgeif she aside her circumstances andputasked her could

merelyevidence each time shesolely upon presented,based thecase
omitted). reversed the“try.” (quotationthat she Id. Weindicated would

conviction, unsustainablythat trial court exer-concluding thedefendant’s
juror jury.that the to sit on thefinding qualifiedits discretion in wascised

to791, juror’s ‘try’the that she wouldId. at 795.We held that “indication
more, sheto establish thatimpartial,be fair and without was insufficient

a on theopinionher or and render verdict basedlay impressioncould aside
omitted).in Id. at 794presented (quotationevidence court.”

initiallyis in that she wouldThis case similar to Town that H.S. stated
asputher best” to aside her concerns the defendant’s statusregarding“do

however, further,Here, askingthe court aprobeda convicted felon. trial
“affirmativelyof whether would be ablequestions, includingnumber H.S.

say” try[that she “not case on the basis of someone’s]to would this
this,‘Yes, record,or his sir.” On wereputation past.” responded,H.S.

dutyconclude that the trial court satisfied its to determine whether H.S.
and trial court’simpartial juror’s supportedwas that the theresponses

to cause. Havingdenial of the defendant’s motion strike H.S. for concluded
trial court when it that impartial,the did not err determined H.S. wasthat

upon assumptionwe need not address the defendant’s based hisarguments
jurorthat was atimpartial. providesthe not Because the State Constitution

issue,much onprotectionleast as as the Federal this we reachConstitution
Weir, atthe same conclusionunder the Federal See 138N.H.Constitution.

673.

SufficiencyB. Evidencetheof

The defendant that the trial court erred when it denied hisargues
in possessionto dismiss the felon of anmotions for insufficient evidence

crack “Topossession charges.electronic defense and of cocaineweapon
the mustprevail challenge,a of the evidence defendantupon sufficiency

fact, the allprove viewingthat no rational trier of all of evidence and
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State,it in tolightreasonable inferences from the most favorable the could
Trebian,beyond 629,have found a doubt.” v. 164guilt reasonable State N.H.

(2013). solely circumstantial,632 the evidence it“When is must exclude all
standard, however,rational conclusions Id.except guilt.” “Under this we

still the lightconsider evidence in most tothe favorable the State and
context,evidentiaryexamine each item in not in isolation.” Id. “The proper

analysis everyis not whether possible conclusion consistent with innocence
excluded, but, rather,has been allwhether such rational conclusions based

upon the evidence have been excluded.” Id. We review the entire trial
presentrecord because the defendant to afterchose evidence the trial court

Dion, 544, (2013).denied his motions to dismiss. See State v. 164 N.H. 548
case,Even though a defendant is not to ifrequired present a he chooses to

so,do thehe takes chance that inpresented mayevidence his case inassist
proving the State’s case. Id.

1. Felon in Possession

To convict a defendant of a inbeing possessionfelon of an electronic
defense weapon, beyond doubt, (1)the State must prove, a reasonable that:

felon; (2)the was adefendant convicted and possessedhe “an electronic
awaydefense fromweapon the wherepremises he resides.” RSA 159:21.

(2002)159:20,1RSA defines an electronic defense as “anweapon electroni-
cally activated non-lethal whichdevice is for ordesigned capable of

electricalproducing chargean magnitudeof sufficient to immobilize or
incapacitate persona temporarily.”

The stipulateddefendant at trial that he was a convicted felon. He
contends that the evidence was insufficient because the State failed to
prove, abeyond doubt,reasonable that the device found in possessionhis
was for“designed or ofcapable producing an electrical charge of sufficient
magnitude to immobilize or personaincapacitate temporarily.” We agree.

atonly evidence trial theregarding capabilityThe of the device was
testimony.Trask’s Over objection, that,the defendant’s Trask testified

searchingwhile the abag,defendant’s black he found device that he
described as a taser. He then testified:

that,Q: clear,..justAnd so . you yourself carry Taser,we’re a I
imagine?

A: Yes.
Q: yourAs ofpart work?
A: Yes.

—Q: Okay. That obvious in front of . ..what’s us here obviously
you carry.differs from the weapon
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A: Correct.
Taser, adid takeyouit as acharacterizedyouBut whenQ: Okay.

— day youit on thediscoveredday youit all on thelook at [at]
of 2009.on March 25thfound it back

it.I activatedactuallyA: I did.

it?activatedyouwhenQ: happenedWhat
that archedit, sparkswere blueI activated thereA: When

it,you useonDepending [how]....the two electrodesbetween
one side to theflow fromelectricity that wouldwould bethere

other side.

that?Q: youAnd could see

A: I see that.could

Q: Okay.

backelectricity goingof thecracklinghear theyouA: And could
and forth.

powered?it to beQ: appearAnd how doesOkay.

battery.ByA: a nine-volt

that this wasagosome timeobviouslyAnd this wasQ: Okay.
oraware, battery workingstillfar as is theyou’rediscovered. As

is it out?

No, point.A: it’s dead at this

charge.to theproveno other evidencepresentedThe State

law, thatinsufficient, to establishas a matter oftestimonyThis was
of,for, thecapable producingordesignedTrask discovered wasthe taser

a “taser”that the device wastestimonyTrask’scharge.electricalrequisite
ofcracklingand could hear “the“sparks”he observedfrom which

State,to the wasin most favorablelightwhen viewed theelectricity,” even
doubt,conclude, a reasonablejuror beyondtoto allowa rationalinsufficient

electricalrequisitefor or of thedesigned capablewasthat the device
(“[T]he(Ct. 2007)455, 460 App.3dRacy, Rptr.v. 56 Cal.charge. PeopleCf.

suchweaponsunlike usedtypicallythe effects of moregun,of a stuneffects
averageofbeyond experienceare matters thehandguns,knives oras

jurors.”).
establish, beyond a reasonableinsufficient toevidence wasBecause the

in of anpossessionof felondoubt, chargeof theof the elementsone
reverse, the defendant’sprejudice,we withweapon,defenseelectrical

Gordon, 161 N.H. at 418.charge.on that Seeconviction
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2. Possession Crack Cocaineof

crackpossession allegedThe of cocaine that thecharge defendant
control,...knowingly “had in his or under his a of thepossession, quantity

narcotic crack To of adrug gain possessioncocaine.” a conviction for
substance,controlled the State must a thatprove beyond reasonable doubt

(1) (2)knowledgea defendant: of the the drug; knowledgehad nature of had
(3)presence vicinity; custodyof its in and of drughis had the and exercised

(2002).66,it.dominion and control over State v. 148 N.H. TheSmalley, 68
onlydefendant the State’s that he had crackchallenges proof custody of the

cocaine.

a indrug physicalWhen is not found a defendant’s thepossession,
must prove possession.State constructive Id. “Constructive canpossession

inferred from incriminating linkingbe statements or circumstances the
to suchdrugs, personaldefendant the as foundpossessions drugs.”near the

omitted).Id. at 69 (quotation of notpossession drugs“[C]onstructive need
omitted).(quotationbe exclusive.”Id.

The defendant thatargues the evidence insufficient to thatwas establish
constructivelyhe the crackpossessed Specifically,cocaine. he thatargues

just“the evidence likelycould have as thesupported conclusion that the
box,cigarette cocaine, Thus,the crack belongedand thus to heTaylor.”

contends, the wasevidence insufficient because it failed allto exclude
rational except guilt. Trebian,conclusions 164See N.H. at 632.

Although the alsodefendant intimates that the evidence havecould also
a thatsupported Vaillancourt,conclusion the cigarette belongedbox to he

not develop argument.does this Nor does the record establish that he
argumentraised this in the trial Accordingly,court. we do not it.consider

that a juror, viewingWe conclude rational allthe evidence and
itreasonable inferences from in the light State,most favorable to couldthe

found,have beyond doubt,a reasonable constructivelythat the defendant
the crackpossessed cocaine. The crack was incocaine found a location over

which the defendant could exercise dominion and control. He was the driver
vehicle;the cigaretteof the box was found between the driver’s seat and the

Additionally,center console. several of his possessions were located near
cocaine,crackthe hisincluding containingblack bag drug paraphernalia.

possessions“[P]ersonal of the indefendant close to theproximity[found]
maycontrolled provide sufficientlysubstance a close nexus between the

anddefendant the substance to allowthe inferjury possession.” Smalley,to
omitted).148 N.H. at (quotation69

Although the crackarguesdefendant that the cocaine havecould
belonged Taylor, juryto could“the have drawn reasonable inferences based
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belongedthat to the[it]and concludedpresentedevidenceupon the
369, (2011); v.Duran, see United Statesv. 162 N.H. 373Statedefendant.”

(1st 2012) (itHoward, 13, jury’s prerogativewas withinF.3d 20-21 Cir.687
was mostpossessionconstructiveregardingchoose which inferenceto

belief). that the defendant haddid not have to establishworthy of The State
Smalley, 148of the crack cocaine. Seepossessionexclusive constructive

N.H. at 69.
State, weHere, in most favorable to thelightthe evidence theviewing

found, areasonably beyondhavejurorthat a rational couldconclude
doubt, constructively the crackpossessedthat the defendantreasonable

to convict thewe hold that the evidence was sufficientAccordingly,cocaine.
crackpossession charge.of the of cocainedefendant

EvidentiaryC. Issues

1. Buy Money

on both and State and Federalchallenges evidentiaryThe defendant
testimonythe admission of Trask’s that thegroundsConfrontation Clause

CONST, I, art.money person. pt.was found on the defendant’s See N.H.buy
CONST, VI,15; thatargues'U.S. amends. XIV. He the evidence was

801,R. thathearsay,inadmissible see N.H. Ev. and its admission violated
himrights against guaranteed byhis to confront witnesses the Federal and

State Constitutions.
arguments Hampshirefirst address the defendant’s under the NewWe

(1989) (We376,Rules of Evidence. v. 132 N.H. 379Hodgkiss,See State
follow not to address constitutional unless re-strong policy arguments

trial court deference inquired.). determining‘We accord the considerable
evidence,of and will not its decision absent anadmissibilitythe we disturb

Munroe, 618,exercise of discretion.” State v. 161 N.H. 626unsustainable
(2011). discretion,“To demonstrate an unsustainable exercise of the

that the trial court’s was orruling clearlydefendant must show untenable
to the of his case.” Id.prejudiceunreasonable

challenges following testimony byThe defendant the Trask:

inQ: particular, you moneyAnd in did come to contact with that
you personunderstood to have been taken off the Defendant’s
following stop?that

Yes, IA: did.
muchQ: Okay. currencyAnd how was that?

A: It at time on his person.was the$582
of that that hadQ: any portion currency moneyWas the same

givenbeen to the Cl?



318

—Yes,A: it was. The 300 that I had serialized were was located
—him. It of that five hundredpartwas[on]

582,Q: money youSo of that... 300 of it was the that had given
to the Cl and had recorded serialthe numbers?
A: Yes.

Q: you anySo didn’t take fromproperty yourself?[the defendant]
A: I did not.
Q: You testified thatyesterday you given moneywere that was
taken from [the defendant]?
A: Yes.
Q: Okay. So that means somebody you theytold that did that?
A: Correct.

The defendant that testimonycontends this constitutes hearsay. agree.We
statement,Hearsay is “a other than byone made the declarant while

attestifying hearing,the trial or in proveoffered evidence to the truth of
the matter asserted.” N.H. R. Ev. 801. A statement that is not offered to

the truthprove id.;of the matter asserted is not hearsay. See see also State
(2003).Pelletier, 243,v. 149 N.H. “Hearsay253 is not admissible asexcept

provided by rules of or by[the other rules prescribed byevidence] the
Supreme pursuantCourt to statutory authority.” N.H. R. Ev. 802.

testimonyTrask’s that he that buy money“understood” the had
been taken from the defendant constitutes hearsay.inadmissible His

introduced,testimony indirectly, an byout-of-court statement another
declarant that buy moneythe was found on the defendant’s person. This

—out-of-court statement was introduced for the truth of itwhat asserted
that, fact,in buy moneythe was found on the person.defendant’s “If the
purpose of testimony is to use an out-of-court provestatement to the truth

stated,of hearsay objectionfacts the bycannot be eliminated eliciting the
content of inthe statement an indirect form.” 2 McCormick ON EVIDENCE

(Kenneth249, 2013).§ ed., “Thus,at 196 S. Broun 7th ed. when offered as
asserted,ofproof testimonythe facts regarding ‘information received’ by

the witness and the investigations byresults of made personsother are
196-97;properly hearsay.” Baker,classified as Id. at see United States v.

(11th1189, 1209 2005)432 F.3d Cir. (investigator’s statement about what he
learned atupon arriving shooting scene was hearsay);inadmissible United

(5thHernandez, 1256, 1985)States v. 750 F.2d 1257 Cir. that(testimony
Federal EnforcementDrug Administration was made aware that defen-
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v.hearsay);inadmissible Ikemirea constituteddrug smugglerdant was
(Ind. 2006) toState, 640, (asking officerApp. policeN.E.2d 644 Ct.852

aa witness elicitedquestioningabout what he “learned” aftertestify
thetestimonyTrask’s introducedhearsay Accordingly, althoughresponse).

it, nonetheless, constitutes inadmissibleindirectly,out-of-court statement
hearsay.

buy moneyhim that the was foundtestimonyTrask’s that someone told
hearsay. byThe statement was madeon the defendant is also inadmissible

(the declarant) totestifyingother than Trask and was offeredsomeone
(that was found onbuy moneythe truth of the matter asserted theprove

defendant).the
contrary unpersuasive.The for a conclusion are TheargumentsState’s
testimonyfirst asserts that Trask’s was admitted for “the limitedState

why comparedof Trask had the serial numbers on thepurpose explaining
byThis is not the record. Trask never testified that hesupportedbills.”

only moneythe serial numbers on He testified that thecompared the bills.
buy money.taken from the defendant included the He never testified about

how he determined this to be the case.
Moreover, the trial court that it the to showtestimonystated allowed

on,”“the thatprocedure moneyworked which included “where the[Trask]
expressly testifycame from.” The trial court allowedTrask to that someone

“represented buy moneyhad to him” that the came from the defendant.
Thus, trial“procedure” testifythe about which the court allowed Trask to

statement,hearsayincluded the admitted for truth of itthe what asserted.
thatAlternatively, the State contends because the defendant “refused”

instruction,the trial court’s offer to a claim thatgive limiting “he cannot he
prejudicedwas the court’s toby “procedure”failure do so.” Because the

testifyabout which the court allowed Trask to included the fact that Trask
defendant,that buy moneywas told the was found on the this is one of those

instruction,rare cases in which a curative if it given,even had been would
LaBranche, 176, 179-80not have cured the v.prejudice. See State 118N.H.

(1978).
doctrine,The State next invokes the invited error that “adoctrine. Under

may not avail himself of error into which trialparty he has led the court.”
(2000) omitted).Bain, 367,State v. 145 N.H. 370 (quotation The State

examination,contends that on direct thatmerelyTrask testified he
“understood” that the onbuy money had been found the defendant. It was

untilnot cross-examination that Trask that told him thattestified someone
this was the case. that itThe State asserts “because was the defendant who

him,testimony moneyelicited the that the had in fact been taken from he
prejudiced by testimony.”cannot now claim that he was that The State’s

distinguish testimonyeffort to Trask’s on direct examination from his
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unavailing. previously,on cross-examination is As discussedtestimony
constitutes inad-testimonyTrask’s on both direct and cross-examination

on both direct and cross-examinationhearsay. testimonymissible Trask’s
by another declarant.referred to the same out-of-court statement

testimonythat if Trask’s constituted inadmissiblearguesThe State even
overwhelmingthere was alterna-hearsay, the error was harmless because

cocaine to the agree.tive evidence that the defendant sold the Cl. We

if can a thatsay beyond“An error is harmless we reasonable doubt
(2007).102, 109Beede,it did not affect the verdict.” State v. 156 N.H. “The

of that an is Id. “TheprovingState bears the burden error harmless.”
ofevaluation ofwhether the State has met its burden involves consideration

presentedthe alternative evidence at trial and the character of the
“An harmless amay beyondcontested evidence.” Id. error be reasonable

if guiltdoubt the alternative evidence of the defendant’s is of an overwhelm­
nature, weight, merelyor and if the contested evidence ising quantity

cumulative or in relation to the of theinconsequential strength State’s
of guilt.”evidence Id.

established, doubt,beyondconclude that the State has a reasonableWe
selling bythat the defendant’s conviction for cocaine was not affected

testimony buy moneyadmission of Trask’s that the was found on the
(cocaine)person. drug charge allegeddefendant’s The sale of narcotic that

knowinglythe defendant “sold a of the narcotic ...quantity drug Cocaine
to a cooperating working Hampshireindividual with the New State Police.”
Accordingly, juryfor the to convict the defendant of this charge, the State

doubt,prove, beyondhad to a reasonable that the defendant soldknowingly
cocaine to the CL

The alternative evidence of the onguilt chargedefendant’s this was
multi-faceted. him buy,Substantial evidence linked to the controlled which

residence, Moreover,atoccurred Vaillancourt’s where the defendant lived.
that, 25,2009,the defendant Taylor dayadmitted to on March the on which

occurred,buythe controlled to wait a girlhe “had for and make a sale.”
statement, jury reasonablyFrom this the could thathave inferred the

“girl” to whom he referred was the Cl and that the “sale” he onmade
TaylorMarch 25 was the sale of cocaine to the CI. He also told that he

would a time for this.” two in“doing longbe The statements context allowed
jury reasonably “doing longthe to infer that the defendant would be a

time” for toselling cocaine the CI.
Additionally, regularlythere was substantial evidence that the defendant

sold defendant to that indrugs. policeThe admitted the he was involved
Further, bedroom,drug dealing. policewhen the searched the defendant’s

the an of thatpolice open plastic bagsfound box sandwich “were indicative
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powderedalso found a whiteTheyfor distribution.”packaging drugsof
desk, for cocaine.positivetestedon the defendant’s whichsubstance

thatMoreover, indicating bagin with items thebaga found the BMW
aledger, plastic bags,also contained a sandwichbelonged to the defendant

for a scale.weight calibratinga and abag containing cutting agent,small
that, extent and nature of the alternative evidencegivenWe conclude the

overwhelmingevidence wasguilt charge,of the defendant’s on this such
Accordingly,to it.testimony inconsequentialthat the inadmissible wasand

testimonyin was harmlessany admitting challengedhold that error thewe
contends that admit­Althougha reasonable doubt. the defendantbeyond

and Federaltestimony rightsTrask’s violated his under the Stateting
Clauses, harmlessany beyondour conclusion that error wasConfrontation

Hernandez,is of those claims. See State v.dispositivea reasonable doubt
(2009)394, 401-02 ofN.H. harmless error review to admission(applying159

Clauses).in violation of State and Federal Confrontationevidence

Photographs2.

itThe defendant next asserts that the trial court erred when admitted
unfairly jury. photo-that he asserts the Onephotographs prejudicedtwo

defendant, holdingof the back in a car seat andgraph leaningwas
currency photographin his hand. The second is a that thepaperfanned-out

mirror,of atook of the first tucked into the framepolice photograph
bysurrounded of the defendant’s son. The defendant concedesphotographs

location of the firstphotographthat the second was taken to document the
photograph.

that were irrelevant. N.H.photographsThe defendant contends both See
401, ifargues photographsR. Ev. 402. He also that even the were

relevant,marginally they Hampshirewere inadmissible under New Rules
404(b)and value wasprobativeof Evidence 403 because their limited

substantially outweighed by danger prejudice.the of unfair
evidentiary rulingsreview to a trial court’s under ourchallenges‘We

ifonly rulingsunsustainable of discretion standard and reverse theexercise
aclearly prejudice party’sare untenable or unreasonable to the of case.”

(2012) omitted).Brooks, 272, 283 In(quotationState v. 164 N.H. determin­
discretion,aing ruling proper judicialwhether a is exercise of we consider

objectivewhether the record establishes an basis sufficient to sustain the
(2013)146,Noucas,discretionary decision made. State v. 165 N.H. 158

2013).(decided 16, demonstratingThe defendant bears the burden ofJuly
that trial court’s untenable or unreasonable to theruling clearlythe was

of his case. Id.prejudice
401, if to the“any tendencyRule evidence is relevant it has makeUnder

fact that of to the determination of theany consequenceexistence of is
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probable probableaction more or less than it would be without the
R. 401.evidence.”N.H. Ev. Irrelevant evidence is inadmissible. N.H. R. Ev.

402.

Here, reasonablywe conclude that the trial court thatdetermined
challenged photographsthe were relevant to demonstrate that the defen­

dant had dominion and control over room in policethe which the found the
incriminatingcocaine and items. Proof of fact necessary provethis was to

Trebian,possessionthe of cocaine charge. chargeSee 164 N.H. at 632.The
that thealleged knowinglydefendant “had in his or hispossession, under

control... a ofquantity drugthe narcotic cocaine.”The cocaine at issue was
infound the bedroom.

To that cocaine,establish the defendant constructively possessed the the
proveState had to more than that he and Vaillancourt shared ofoccupancy

Cartier, 217, (1990);Vaillancourt’s home. See State v. 221133 N.H. v.State
(1974)(evidenceComean, 431, 435114N.H. sufficient to establish construc­

possession drugs showed,tive of when amongevidence thatthings,other
defendant had access to room marijuanawhere plants keptwere found and

there).personal possessions Although the defendant contends that factthe
that he occupied the bedroom “was not... genuinely disputed,” because he

stipulatedid not that he knew the cocaine was in roomhis and that he had
custody it,of and exercised dominion and control over the State retained

provingthe burden of these abeyond Trebian,facts reasonable doubt. See
at164 N.H. 632.

Under balancing 404(b),the test common to Rules 403 and we
examine whether the ofprobative value the evidence is substantially
outweighed by dangerthe of unfair prejudice to the defendant. State v.
Marti, (1996).692,140 rules,N.H. 694 “Under both unfairlyevidence is
prejudicial if its primary purpose or appealeffect is to to a jury’s
sympathies, horror,arouse its provokesense of punish,its instinct to or
trigger other mainsprings of human action that may jurycause a to base its
decision on something other than the established inpropositions the case.”

omitted).(quotation not,Id. prejudice course,“Unfair is of mere detriment
to a tendencydefendant from the of the evidence to inprove guilt, which

allsense evidence by prosecutionoffered the prejudicial.”is meant to be
(2010).569,State v. Nightingale, “Rather,160 N.H. 574 prejudicethe

required to predicate reversible error is an tendencyundue to induce a
decision against basis,the defendant on impropersome commonly one that
is emotionally charged.” Id. theAmong factors we consider in weighing the

(1)evidence are: whether the evidence would have a great emotional impact
(2)aupon jury; its potential appealing juror’sfor to a sense of resentment
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it is(3) which is offereduponto which the issueand the extentoutrage;or
evidence, Id. at 574-75.or inference.by stipulationotherestablished

prejudicialto theposition gaugeis in the best“The trial court
toany, necessaryif aretestimony, steps,and whatofimpact particular

omitted). “Thus, givewe theat 575remedy (quotationthat Id.prejudice.”
ofadmissibility potentiallyon therulingtrial court broad latitude when

evidence.” Id.unfairly prejudicial
value of thereasonably probativeconcluded that theThe trial court

of unfairoutweighed by dangerthesubstantiallywas notphotographs
case, thatsayIn context of this we cannotto the defendant. theprejudice

incurrency hisholding paperof the defendant fanned-outphotographa
juryon the than theany greater impactto have emotionallikelyhand was

drugs.sold See id.regularlyto show that hetendingother evidence
cannot conclude“may prejudicial,the have been weAlthough photograph

probativeitsinflammatory substantially outweighthat was so as to[it]
omitted).(quotationvalue.” Id.

of the in thejuxtaposition images policeThe defendant contends that the
holdingof thephotographwhich showed the the defendantphotograph,

son, sympathyof “served to elicit a sense ofmoney photographsand two his
child..., instinct toprovoke jury’s punish [the defendant]for the and to the

conclusoryfind thisprotect speculative,in an effort to the child.” We
argument unpersuasive.

reasons,all conclude that the trial court did notFor of the above we
intounsustainably photographsexercise its discretion when it admitted the

evidence.

in and reversed inpart; part.Affirmed

LynnDalianis, C.J., HICKS, Bassett, JJ.,and and concurred.


