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CountyThe next that itargues did not breach the CBAbecause it was
enforcing its contractual rights by refusing that,to arbitrate grievances it
contends, the Union waived by failing to adhere to the grievance procedure.

undisputedIt is that a wrongful refusal to arbitrate a legitimate demand
constitutes a breach of a bargaining agreementcollective anand unfair

practice. 417, 422(1986);labor See Murray, 273-A:5,128N.H. see also RSA
1(h).

Here, Countythe does not thatargue grievancesthe at issue were not
substantively Rather,arbitrable. its position is that the Union is
procedurally defaulted because it failed to follow the grievanceCBA’s

However,procedure. above,explainedas procedural arbitrability issues are
arbitrator;to be decided by the the assertion of such issues affords no basis

refusingfor to inparticipate arbitration. Accordingly, we hold that the
PELRB did not err in determining that the County committed an unfair
labor practice by refusing to grievances.arbitrate the

Affirmed.

Dalianis, C.J., HICKS, CONBOY, BASSETT, JJ.,and and concurred.
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(the Traínas),and TrainaDALIANIS, JosephSusanrespondents,C.J. The
J.)(Delker, in favor of therulingCourtSuperioran order of theappeal

(the Gallos), topetitionRuth L. on theirP. and Gallopetitioners, Ralph
Captain’stheir home onthat the Gallos use to accesstitle to landquiet

in affirm.Pond Salem. We
two-day evidentiaryfacts after afollowingtrial court found theThe

1986,in In the Gallosquestion.a thehearing propertyand view of
TheyExtension in tore down theland on Emilio Lane Salem.purchased

and, 1987, aTheyin built their current home. builtexisting structures
ingarage September 1988.

aby usingthe have accessed itproperty,Since the Gallospurchasing
thedriveway They pavedthat ends on Emilio Lane Extension.looped

so,in the Gallos installed a cementdriveway May doing1989. Before
wall, “burningstone a bush” insideretaining plantedwall and a decorative

wall, flowers and other onevegetation alongthe stone and variousplanted
of paved driveway.side the

2004,1997,In Traina on Pond. In aspurchased property Captain’sSusan
cousin, Peredna,a with her Ronald shepart agreementof settlement

strip immediatelybecame the owner of a of land to the east of the Gallos’
paved directlywhich includes a area in front of the Gallos’property,

retaininga of their wall andwalkway garage, portionto their home and
wall, “burning point,decorative stone and the bush.” At some Peredna had

a of landacquired strip propertyan easement to use between the Gallos’
currently byThe of land is owned Dennisproperty. stripand his own

Susan,anconveyedIannalfo and his wife. Peredna later easement deed to
drivewayto her. The Gallos’ andpurporting convey pavedto the easement

are on the Iannalfo of land.plantings stripincluded
aprompted by long-running disputeThe instant lawsuit was between the

that in threat to build a fence around herneighbors culminated Susan’s
to cut off access to their She also demandedproperty garage.the Gallos’

plantings. soughtthat the remove the stone wall and The Gallos aGallos
they prescriptive paveddeclaration that had a easement to use their

by theyof owned the Iannalfos and thatdriveway striplocated on the land
by retaininghad the adverse to maintain their andright, possession,

filed aplantingsdecorative stone walls and on Susan’s land. Susan
a to use the Iannalfo of land.cross-petition asserting superior right strip

trial, amorning party. Althoughthe of Susan added her husband as sheOn
name,subjectthe in her own it has sinceoriginally purchased property

jointbeen transferred to her and her husband as tenants.
Traínas,the owned the the trialregard byto the Gallos’use of landWith

that land on which the retainingcourt ruled as follows.The court decided
byto the adversebelongsand stone walls and the bush sit Gallos



739

rejectedThe trial court the Traínas’ assertion that thepossession. granite
line,inthey boundaryand fence that installed 2007 on their to thepost

wall, yardof the and their occasional workretainingsouth Gallos’ around
with the ofburning property.the bush interfered Gallos’exclusive use the

there,”thatSpecifically, “[b]y placingthe court found the fence the Trainas
bush, wall,“in way burning retainingno interfered with the Gallos’ or stone

wall” and that the fence and maintenance of the land did not constitute “a
use of the land.”co-occuring

that “toexplained interrupt possession,The court the adverse the record
actperformowner must some which constitutes an ouster of the adverse

conduct, observed,claimant.” the courtSuch “must be such as would aput
reasonably on notice that orprudent person actuallyhe she has been

omitted.)(Quotation stated,ousted.” Accordingly, the court mere“[a]
entrycasual for a limited purpose by necessarilythe record owner is not

omitted.)destroy (Quotationsufficient to adverse possession.” uponBased
the evidence at the and its view ofhearing property,the the court concluded
that the Trainas’ actions were insufficient to interrupt the Gallos’adverse
use.

The court also determined that the Gallos have aonly prescriptive
inpavedeasement to use the area front of their driveway walkway,and

in dispute.which is located on the land The court ruled that the easement
allowed the Gallos to access their property pavedover the area. The court

notorious,concluded that with their 20 years open,of and“Consistent
land,adverse use of the Gallos also maintainmay paved portion[the] this
refinished,by having repaved,it orplowed, necessaryother similar actions

to maintain the in that [they] usingaccess the manner have been it since
Nevertheless, Trainas,1989.” because the land itself to the thebelongs

court ruled that pavedthe Gallos could not “blockthe area or inengage any
other actions that would restrict the Trainas’. . . use of their property.”

Iannalfos,toregard strip byWith the Gallos’use of the of land owned the
the court found that “the clearlyevidence demonstrates that the Gallos

in openhave used the easement area an and notorious thatmanner is
inconsistent with an easement than paved driveway.”broader the The court

plantedobserved that Gallos trees and other vegetation along“[t]he the
driveway yearswestern side of the 20 at the thatago they pavedsame time

area,”thatpath” “[t]heythe dirt and continue to maintain that including
vegetation.the trees and Based atupon hearingthe evidence the and its

view of the thatproperty, immediatelythe court found “the use of the land
to the west of the paved driveway anyis inconsistent with easement access

maySusan... have obtained.” The court concluded that “because the Gallos
openly, notoriously, adverselyhave and used the easement west of thearea

driveway for more than 20paved years, possessiontheir adverse of this
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area, , extinguished any right may. . . has have[she]vis-a-vis Susan
unsuccessfullyto over this area.” The Traínas moved forpassobtained

order,of the trial court’s and this followed.appealreconsideration

title, is on toquiet party prove goodIn an action to the burden each
parties rights may bytitle as all other whose be affected the court’sagainst

(2007).Plonski, 511,514 will the trialupholddecree. Hersh v. 156 N.H. We
court’s unless it is erroneous as a matter of law or unsup­determination

by the Id.ported evidence.
that trial thatargueThe Traínas the court erred when it determined the

land theby possession retainingGallos owned adverse the underneath and
Theystone walls and the bush. contend that the use of thatburning Gallos’

property they successfullywas not exclusive and that interfered with the
by, among things, makingGallos’use other “numerous entries onto the land

for and of a Thelandscaping, surveying, installation fence.” Traínas also
argue that the trial court erred when it found that their easement was
extinguished by possessionthe Gallos’adverse of the of landstrip byowned
the Iannalfos.

As the appealing parties, the Traínas have the burden of demonstrat­
(2001).Battles, 98,147ing Coylereversible error. See v. N.H. 100 Based

order, it,upon our review of the trial the challengescourt’s Traínas’ to and
the on appeal,record submitted we conclude that the Traínas have not
demonstrated reversible error.

Affirmed.

Hicks, Conboy, Lynn, Bassett, JJ.,and concurred.

Merrimack
No. 2013-452

Mahindra,Mahindra & Ltd.

v.

Holloway Manchester,Motor ofCars LLC & a.

16,Argued: April 2014
30,Opinion September 2014Issued:


