
606

(2012) (“We386, do not considerEaton, 389163 N.H.Guardianship of
face”).is itsa that clear onhistory to construe statutelegislative

Affirmed.

CONBOY, BASSETT, JJ.,DALIANIS, C.J., HlCKS, and concurred.and

— Family Division9th Circuit Court Manchester
No. 2013-199

Cheryl and PerkinsIn the Matter of Serodio Arthur

19,FebruaryArgued: 2014
22,AugustOpinion Issued: 2014



607

Cramer, (.DoreenPC,Eggleston & of ManchesterPiperPrimmer F.
orally), petitioner.on the and for theConnor brief

brief, Caron,Martin, Bedford, Brennan, Lenehan,byDianne andof &
('WilliamIacopino, orally),of Manchester E. Brennan for the respondent.

BAHSETT, In interlocutory appealJ. this from an order of the Circuit
(Introcaso, J.), Perkins,the Arthurrespondent, challengesCourt the

his motion of acourt’s dismissal of to enforce the terms prenuptial
See R. 8. Inagreement (Agreement). SUP.Ct. its order thegranting motion

Cheryl Serodio,by petitioner,to dismiss filed the the trial court thatruled
respondent’s produce originalthe failure to or a of thecopy Agreementthe

by the was fatal his effortsigned petitioner to to enforce its terms. We
reverse and remand.

acceptWe the statement of ease and presentedthe facts as in the
interlocutory forappeal rely uponstatement and the record additional facts

(2012).necessary. USA, 93,as See v. PhilipLawrence Morris 164 N.H. 95
inparties 2010,The 1988. In the petitionermarried filed for divorce. In

2011, respondentOctober the moved to enforce the Agreement, attaching
him,to his motion a of the thatcopy Agreement signed onlyhad been by

requesting evidentiaryand that the court schedule an hearing. In his
motion, he alleged, part,in that:

1. The Parties entered Prenuptial Agreement prior[a]into
8,to their October marriage, Agreement1988 which

protectedidentified and certain in theassets event the
divorce;inendedmarriage

original2. One signed by partiesdocument was both and
Petitioner;inwas the ofkept possession the

3. Petitioner claims that is the originalshe unable to locate
document;

4. Respondent possesses originalThe a ofcopy the Pre-
nuptial Agreement requests that copyand the be admit-

Prenuptialted as evidence of the Agreement should the
found;not beoriginal

in5. It would be the judicial economybest interests of to
ofvaliditydetermine the the Prenuptial Agreement

aprior to final to limit tohearing finallythe issues be
determined and to toparties engageenable the in
meaningful negotiationssettlement ....

petitioner objected,The she not recallstating signingthat did the
Agreement, possessedand that she never an original signed document. She
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that, agreementif had the hersigned Agreement,even shearguedfurther
of and undueproductrather was the duressvoluntary,was not but

influence.
to2012, respondent’sthe motionIn the moved to dismissApril petitioner
ofenforce, things, prevailthat she should as a matteramong otherarguing,

failed torespondentthe of frauds the hadlaw under statute because
that thebya of the her. She also assertedproduce copy Agreement signed

— —or an oral orstatutory powertrial court had no to consider enforce
that theobjected, arguingunsigned prenuptial agreement. respondentThe

reasonably susceptiblein motion werecontained his to enforceallegations
He that thepermit recovery. argueda that would alsoof construction

heargumentnot on her of frauds becausepetitioner prevailcould statute
enforceabilityin existence ofuponhad acted reasonable reliance the and

Agreement.the
80,2012. time,Atcourt a on that counsel forhearing■The held November

that able toacknowledged respondentthe the had not beenrespondent
original bylocate the a of the that had thecopy Agreement signedor been

and theconsidering proof legal arguments,the offers ofpetitioner. After
bench, In atrial court the the motion to dismiss.grantingruled from

order, the trialsubsequent written court stated:

Here, final,no There is aPrenuptial Agreementexecuted exists.
request accept agreementthat the Court a of a draft that iscopy

signed againstnot it is to be Theby personthe whom enforced.
agrees statutoryCourt with the Petitioner that this Court has no
to an it havepower antenuptial agreement,consider oral nor does

statutory to consider unexecutedpower antenuptial agree-an
ment. The law andRespondent’s evidentiary argumentscommon

might presentthat otherwise that thesuggest such uncertainties
crediblyCourt not maintain its standards fairness incould of

enforcing agreements.oftypesthese

omitted.)(Quotation trial court respondent’sand citation The denied the
reconsideration,motion for and followed.appealthis

trial theappeal, respondent arguesOn the the court overlooked“[t]hat
of a motion to when it thestandard review for dismiss failed to assume

alleged bytruth of the facts the the truth of the[respondent], including
written,that intoallegation agreementa executed was entered[prenuptial]

the that the erredby respondent arguesParties.” The also trial court
fact,Agreement,the issue is the in hadsignedbecause threshold whether

existed, not, ruled, the Agreementas the trial court whether signed
that, the notresponds respondentThe since didpresently petitionerexists.

petitioner,a the the trial courtproduce prenuptial agreement signed by
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statutoryit enforceauthorityconcluded that had no to the termsproperly
(2010); (2004).RSA 506:2 RSA 460:2-a TheAgreement. petitionerof the See

statutorythat court does not have the to anargues poweralso the enforce
agreement.or unsigned prenuptialoral

matter, petitioner’s argumentsAs an initial we observe that the regard-
of aning unsigned prenuptialthe enforcement oral or focus onagreement

notwrong respondent requestingthe issue. The is that the trial court
rather,unsigned agreement; seekingan oral or he is to enforce theenforce

written, signed agreement,of a prenuptial notwithstandingterms the fact
original copythat neither a nor asigned producedthereof has been in
turn toAccordingly, questioncourt. we the before us: whether the factual

allegations respondent’sin the arepleadings reasonably susceptible of a
permit recovery.construction that would

dismiss,“In a motion toreviewing our standard of review is whether the
inallegations [respondent’s] pleadings reasonablythe are susceptible of a

permit recovery.”Signalconstruction that would v. CityAviation Servs. of
Lebanon, 578, (2013) omitted).(quotation164 N.H. 582 We assume the
respondent’s toallegations be true and construe all reasonable inferences

light However,in the most favorable to him. Id. we need not accept
allegations merelythat are conclusions of law. Id. then engage‘We in a

inquiry, testing allegedthreshold the facts in pleadings againstthe the
omitted).(quotationlaw.” Id. We willapplicable uphold the trial court’s

of a ifgrant pleadedmotion to dismiss the facts do not constitute a basis for
omitted).legal relief.” Id. (quotation

respondent’sThe motion to Agreement allegesenforce the that a written
existed,agreement that both it.prenuptial partiesand signed Assuming, as

must, ofwe the truth the respondent’s allegations, we conclude that the
allegations in respondent’sthe motion are reasonably susceptible of a

permit recovery. Servs.,construction that would SignalSee Aviation 164
at frauds,N.H. 582. The that thepetitioner 506:2,contends statute of RSA

precludes consideringthe trial court from Agreementthe unless a copy
bysigned petitioner presentlythe exists. disagree. Accordingly,We the

trial court in grantingerred the motion to dismiss.
Resolution issue requires statutoryof this us to inengage interpretation.

315, 318(2014).In the Matter &Lyon Lyon, 166N.H. We review the trialof
interpretationcourt’s de novo. In statutory interpretation,Id. matters of

are the final of legislature’swe arbiter the intent as inexpressed the words
of the as astatute considered whole. Id. When theexamining language of

statute,a plain ordinarywe ascribe the and meaning to the words used. Id.
interpret intentlegislativeWe from the statute as written and will not

legislatureconsider what mightthe have said or add thatlanguage the
Further,legislature did not fit to interpretsee include. Id. we a statute in
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thein isolation. Id. Whenand notthe overall schemecontext ofthe
itbeyondlook forwe do notunambiguous,andplainof a statute islanguage

However, legislativewe reviewintent. Id.legislativeoffurther indications
is orstatutory language ambiguousanalysis when theto aid ourhistory

Id.interpretation.more than one reasonablesubject to

that:provision providesof fraudsThe relevant statute

inmadeany agreement. . .brought uponshall beNo action
orpromise agreement,... unless suchmarriageofconsideration

thereof, byandwriting signedis innote or memorandumor some
byauthorized him.or somecharged by personto bepartythe

agreement,aThus, upon prenuptialin to an actionbring506:2. orderRSA
however,not, requirein 506:2 doeswriting.must be RSAagreementthe

ofspeak provingnor it to the methodwriting;of the doesproductionthe
agreementthat a existed.written

aunnecessary produce signedthat it is tocases establishpriorOur
that existed. Seeprove agreementin order to theagreementof ancopy

175, 178(2010);Nashua, BrooksCityv. 160 N.H.MacThompson Realty of
(1982). instance,139, MacThompson,in the122 142 ForToperzer,v. N.H.

of a lostthat of frauds barred enforcementarguedintervenors the statute
160N.H. at 178.MacThompson,for the sale of land.agreementsettlement
of the writtentrial court could find the existenceruled that theWe

duringtestimony attorneys presentofagreement uponsettlement based
ofbya letter written oneagreement subsequentof the andthe creation

agreement.of the settlementattorneys that confirmed the existencethose
Brooks, had beentransferring ownershipin a of landSimilarly,Id. deed

of frauds did not barBrooks, 122 at 141. held that the statutelost. N.H. We
writingthat aprovedthe defendant hadenforcement of the deed because

andthroughof existed the conductsatisfied the statute fraudswhich
Remick,142; v. 97 N.H.Skalingof the Id. at see alsoparties.statements

(1951)(“The accounted106, 108 being satisfactorilyof originalabsence the
available,”for, as best evidence evencopythe office was admissible the

witnesses). analysis equallyfind thishad no Wethough copythe office
a prenuptial agreement.in the context ofapplicable

it diddistinguishablethat Brooks is becausepetitioner arguesThe
Brooks,relationship.in a confidentialpartiesnot involvea contract between
closelythat a court mustpetitionerat 141. with theagree122 N.H. We

an involvesagreement agreementa because suchprenuptialscrutinize
therefore, thefairness must berelationship,in a andpersons confidential

However, although prenuptialcourts must scrutinizeultimate measure.
contracts, Hollett, 150In recloselymore than commercialagreements
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39, (2003),N.H. not a greater quantum42-43 this does mean that of proof
proveis the of arequired prenuptial agreementto existence than is

required to the existence of other ofprove types contracts.

cited, find,The has not nor we inpetitioner anycould case which a
a fromprecludedcourt has aparty presenting evidence that lost or

had, fact,indestroyed agreement Indeed,existed.prenuptial there is case
law that asupports proposition:the reverse that party may introduce an
incomplete unsigned prenuptialand asagreement evidence that a written
prenuptial Estate,once Inagreement 923,existed. re Devoe’s 84 N.W.

1901).(Iowa924-26 As Supreme Devoe,the Court of Iowa inobserved
statutesconstruing petitionerthe as the suggests would create an insur­

formountable obstacle a anparty seeking that,to enforce agreement
own,ofthrough no fault his has been destroyed:lost or

a generalit is principle, firmly[W]hile established in the interests
of thatjustice, the best ofcapable productionevidence shall be
required, this rule in withwayno conflicts the admission of
secondary instrument,evidence of a lost even it bethough one
which law inrequires for,the to be if thewriting; instrument were
lost without the fault ifparty,of either or it wantonlywere

one,ordestroyed secreted itby would be a manifest subversion of
justice deny proofto oral itsof contents after satisfactory proof of
its loss or destruction.

Id. at Accordingly,926. that prior written,we hold the of signedexistence a
prenuptial agreement may be shown through secondary evidence. Given
our needruling, we not the parties’address additional arguments.

Reversed and remanded.

DáLIANIS, C.J., Lynn,and JJ.,CONBOYand concurred.


