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PLLC, on theof A. Holmes brief(GregoryHolmes Law ConcordOffices
plaintiff.theorally),and for

Boston,PC.,Campbell Conroy,Edwards & of MassachusettsCampbell
(James orally),CampbellM. on the brief and for the defendant.

1477,Lynn, L.P., asdoingThe Autofair business Autofairplaintiff,J.
J.)(Autofair), Superior (Garfunkel,of theappealsHonda an order Court

summarysummary judgment judg-its motion for anddenying granting
defendant, (AHM),Inc.the Honda Motor onCompany,ment to American

petition attorney’sthe for fees. We affirm.plaintiff’s
facts from the or are otherwisefollowingThe are drawn record undis-

AHM, Torrance, California,puted. located in a manufactureris and
distributor of Honda brand automobiles. Autofair is an authorized Honda

in parties,located The therelationshipdealer Manchester. between
itpursuant suppliesto which AHM new vehicles that manufactured to

sale, governedAutofair for is the andby Automobile Dealer Sales Service
(the the Autofair isAgreement Agreement). Agreement,Under obligated
warranty Honda vehicles to AHM’sperform pursuantto work on Service
Manual, later Autofair for thatOperations and AHM reimburses work.

However, may anyAHM for acharge paid warrantylater back amount
if, audit,warrantyas the result of a thatrepair AHM determines Autofair

policiesnot followAHM’s and are alsoprocedures. parties subjectdid Both
(2009 2013) (theto the of RSA 357-C &provisions chapter Supp. Dealership

Act), regulates practiceswhich the business between motor vehicle manu-
facturers, distributors, and dealers.

2010, Autofair,In a at afterperformed warrantyNovember AHM audit
$45,733.02 chargebackswhich it of a escrowproposed potentialand reversal

$54,571.17 thatwarranty policiesof for claimed work deviated from AHM’s
AHM Autofair’sand did not debit account for these amounts.procedures.

AHM, contestingan “internal with theappeal”Autofair filed escrow
review,$30,001.51 chargebacks.and of the After AHMproposedreversal

$43,957.94.chargebacksthe amount of the toproposedreduced
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2011,In Autofair filed a withFebruary protest Hampshirethe New
(the Board)IndustryVehicle Board topursuant DealershipMotor the Act.

Even AHM had debited Autofair’s northough anyneither account held
escrow,disputed in Autofair specifically requested “findingfunds a and

thatruling warranty chargethe audit backs and the [proposed] escrow
357-C:5, chargeviolate RSA 357-C:4 and RSA that the audit backs be

reversed, and the escrow funds released.”
Board,Prior to a final hearing partiesbefore the the had ongoing

$29,729.92,reduced todisputeddiscussions and the amount and Autofair
forrequest regardingwithdrew its relief the escrow.1Theproposed Board

a in 2011. inhearing Followingconducted October the ahearing, written
order, the onaffirmativelyBoard ruled whether Autofair had reasonably

issue,of stillsubstantiated each the 123 claims at and thus whether AHM
chargewas entitled to back the amounts associated with each claim. In

total, the AHMBoard determined that was entitled to backcharge claims
$1,032.13,totaling $28,697.79but not remainingthe of claims.disputed The

claims,Board also stated that “Hondabecause has the and notpaid held
escrow,in inthe funds the the torequest protest statutoryfind a violation

to $1,032.13due same is moot.” the BoardFinally, payordered Autofair to
AHM,to with interest.

2012,In Autofair filed aJanuary petition attorney’sfor fees and costs
(2009).357-C:12,with the trial to Xpursuantcourt RSA The statute

in aprovides, pertinent part, that is toprevailing party entitled reasonable
attorney’s fees and costs that partywhen the Board finds the other violated

357-C:12,the Act. SeeDealership partiesRSA X. Both for summarymoved
judgment. The trial court denied Autofair’s motion and granted AHM’s

uponcross-motion. It its rulingbased the fact that the Board had not found
that AHM acommitted violation of the Act itDealership because had not

Autofair,charged back and the court’s conclusion that an award of fees
would not publicbe consistent with the behindpolicy Dealershipthe Act.
This appeal followed.

While this wasappeal pending, the RSAlegislature chapteramended
357-C and the following “chargeback” statute,added definition of to the

“23, (the Amendment):effective September 2013 ‘Chargeback’ means a
incentive,manufacturer induced return of warranty, or reimbursement

to a apayments bymanufacturer dealer. termThe includes a manufacturer
drawing or an announced intention to draw funds from an account of a

357-C:l, 2013).dealer.” XXX (Supp.RSA Because it could affect the

1 affidavit, representative portion protestIn a sworn a of Autofair said that the escrow of its
funds,planningbecame moot AHM notwhen informed Autofair that it was to escrow and

Autofair so advised the Board.
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merits, we must determinetheaddressingappeal,of the beforeoutcome
apply retrospectively.tointended the Amendmentlegislaturewhether the

intended topresumptivelythat statutes arehave heldlong“We
(2007).589, theSilk, 542 “When156N.H.Appealprospectively.”operate of

orapply prospectivelya shouldas to whether statuteis silentlegislature
here, turns on whether theinterpretationthe case ouras isretrospectively,

Id.rights.” (quotationproceduralsubstantive orparties’affects thestatute
nature,inomitted). or procedurala is remedial‘When statuteand brackets

“Ifof enactment.” Id.at the timependingit to casesmay appliedbe
an individual’s substantiveadversely affectof a new law wouldapplication

“Nevertheless, inretroactively.” Id.however, it notmay appliedberights,
on arestsretrospective applicationthe ofanalysis, questionthe final

offairness, underlying purposethebecausedetermination of fundamental
omitted).Id.justice.” (quotationall is tolegislation promote

applyis and shouldthat the Amendment remedialarguesAutofair
byfee statuteexistingit themerely supplementsbecauseretrospectively

thatAHM counters the“chargeback.”a of the termdefinitionproviding
because, byonly prospectivelyand appliesAmendment is substantive

of fundsdrawingto both a manufacturer’sdefining “chargeback” include
funds, scopethe ofexpandsan intention to draw itand announcement of

theAct. To determine whetherDealershipthat violates theconduct
werights, compareAHM’s substantiveadverselyAmendment affects

after the Amendmentthe Act before andrights DealershipAHM’s under
creates a newIf the of the Amendmentapplicationbecame effective.

transactions, affects substan­in to the Amendmentdisability respect past
CitySee Lessard v.may applied retrospectively.and not berightstive of

(1978)(an43, 47 amendment should not beFire 118N.H.Dep’t,Manchester
a newobligation, impose dutya new“so as to createapplied retrospectively

respect past (quotationin to transactions”disabilityor attach a new
(2009)Peak, 735, 737,omitted)); N.H. 742-43Martin v. Pat’s 158see also

statutoryaonly sought clarifyto(holding legislaturethat even when
term, applied prospectivelya the amendmentambiguity by defining

in version ofclearly expressed originalnotthe clarified intent wasbecause
statute).the

InAct. theinterpret Dealershipus to theResolving requiresthis issue
case, violatingwithout thechargebacksif could proposeinstant AHM

Amendment, now prohibitsAct to the but the AmendmentDealership prior
ahas newplacedthen the Amendmentproposed chargebacks,those same
“Themay applied retrospectively.it not bedisability upon AHM and

law, review de novo.”a of which wequestionof a statute isinterpretation
(2011).730,161 N.H. 738of N.H.,N.H. v. StateAssoc.Employees’State of
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“In the final ofstatutory interpretation,matters of we are arbiter the intent
inof as the thelegislature expressedthe words of statute considered as a

itself, and,the languagewhole.” Id. first look to of the statute if“We
that to itspossible, language according plain ordinaryconstrue and

legislative frommeaning.” interpretId. ‘We intent the statute as written
legislatureand will not consider what the have said or addmight language
fitthat the did not to include.” Id. alllegislature partssee ‘We construe of

a to itstogether purposestatute effectuate overall and avoid an absurd or
“Moreover,Id. we dounjust phrasesresult.” not consider words inand

isolation, but rather within the context of the statute as a Id.whole.”

determine AHM’s rightsWe first under the ActDealership prior to
section,ofapplication RSA357-C:12, X,the the Amendment. The Act’s fees

provides: “In cases where the finds that a violation of chapterboard this has
occurred or has been a failure to goodthere show cause under RSA 357-0:7

357-C:9, court,or RSA the shallsuperior upon petition, determine reason­
able fees and and toattorney’s prevailing party.”costs award them the

statute,Under the of theplain language assuming, deciding,without that
Autofair attorney’sis a Autofair is to“prevailing party,” onlyentitled fees
if AHM the Act.Dealership arguesviolated Autofair that AHM violated

2012) (amended 2013).357-C:5,11(b)(1) order,RSA In(Supp. its the Board
expressly Nevertheless,declined to find that AHM had violated the statute.
Autofair us tourges rule that the Board found AHMimplicitly that violated

11(b)(1)357-C:5,RSA when the Board thatdetermined AHM was not
$28,697.79chargeentitled to back of proposed chargebacks.the' RSA

357-C:5,11(b)(1) provides, part:in relevant

No claim approved bywhich has been and the manufacturerpaid
or may chargeddistributor be back to dealer it canthe unless be

fraudulent,the claim false orshown that was that the wererepairs
not properly made or were to correctunnecessary the defective
condition, or that the dealer failed to reasonably substantiate that
the claim in withwas accordance the written ofrequirements the
manufacturer or indistributor effect at the time the claim arose.

mayThe claim . . . be back”language charged plainly prohibits only“[n]o
actual Actualchargebacks. proposed chargebacksand are different actions
that have ofchargebacks deprivedifferent effects: Actual dealers the use of
funds, while causeproposed chargebacks deprivation.no such

interpretation by legislature’sThis is reinforced the treatment of
“chargeback” “proposed chargeback”and in the statute as a We findwhole.

11(d)(5)357-C:5,RSA it actualinstructive because differentiates between
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how aforprocedureout thesettingwhilechargebacksproposedand
amay chargeback:makemanufacturer

untilaudit shall not be maderesulting anyfromchargebackAny
motor vehicleHampshirethe Newbyis issueda final order

is filedproposed chargebackto theprotestif aindustry board
byfinal amount claimednotification of thedays of thewithin 30

exhausting any procedure... to be due afterthe manufacturer
chargeback,... contest themanufacturer toby theestablished

thanother arbitration.

achargeback proposingthat a andmakingshowsstatutory provisionThis
357-C:5,Therefore,actions. RSAseparateandare two distinctchargeback
certain11(b)(1) only makingunambiguously prohibitsclearly and

In instantchargebacks. theproposingit not prohibitdoeschargebacks;
RSA357-C:5,11(b)(1) because AHM did not debitcase, AHM did not violate

that the Board deter-chargebacksthe proposedAutofair’s account for
Therefore, notAHM wouldreasonably substantiated.mined Autofair had

Act to the Amendment. Seeattorney’s priorfees under thebe liable for
357-CH2, X.RSA

Act after therights DealershipAHM’s under thenext determineWe
changedid not the relevantthe Amendment. The Amendmentenactment of

11(b)(1)357-C:5, 357-C:12, X, itor but didof either RSAlanguage RSA
357-C:l, theIncorporatingXXX.“chargeback.”term See RSAdefine the

can violateof a manufacturer RSAchargeback,codified definitionnewly
11(b)(1) an357-C:5, by withdrawing by announcingfunds oreither

a claims that the dealer canfunds from dealer forintention to withdraw
case,In instant because AHM announcedreasonably substantiate. Id. the

later deter­warranty claims that the Boardchargeits intention to back
substantiated, assuming,reasonably againhad andmined that Autofair

a AHM’sprevailing party, proposedthat Autofair wasdeciding,without
357-C:5, 11(b), and AHM would thus bewould violate RSAchargebacks

357-C:12,X.attorney’sliable for fees under RSA

not violate the Dealer­chargebacks wouldproposedBecause AHM’s
Amendment,of the but would violate RSAship priorAct to the enactment

11(b) scheme, the Amendment357-C:5, statutorythe amendedunder
that allowed.previouslyconduct wasdisability by prohibitingcreates a new

and, there­adversely rights,affects AHM’s substantiveThe Amendment
fore, not itapply retrospectively.we will

requestits forappeal regardingturn now to merits of Autofair’sWe the
bythat the trial court erredarguesand costs. Autofairattorney’s fees

(1) trial court miscon-fees because: theattorney’sits fordenying petition
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Dealershipstrued the Act the when itand Board’s order concluded that the
(2)statute;Board did not find that AHM had violated the and the trial

Dealershipcourt’s construction of the Act is inconsistent with its statutory
purpose by legislative history.as its “In reviewingevidenced the trial

on judgment,court’s cross-motions forrulings summary we consider the
lightevidence in the most favorable to in itspartyeach as thecapacity

(2014).321,Eby of N.H., “Where,v.nonmoving party.” State 166 N.H. 327
here,as that thereparties agree genuinethe are no issues of material fact

in task indispute, reviewingour the trial court’s summary judgment
rulings is to determine whether the ismoving party judgmententitled to as
a circumstances,matter of law.” Id. “In such the analysis for summary
judgment is notpurposes meaningfully different from that inemployed
ruling on a to Id.motion dismiss.”

arguesAutofair that is 357-C:12,it entitled to fees under R.SA X
because inimplicitlythe Board found its thatorder AHM had violated RSA
357-C:5,11(b). above,As noted the not aexpresslyBoard did find statutory

violation,contrary,violation. To the it to statutorydeclined find a reasoning
claims,that paid escrow,because AHM “has the not inand held the funds

the in arequest protestthe to find statutory violation due to same is moot.”2
Instead, decided, each chargeback,the Board for proposed whether or not
AHM was to chargeback.entitled make the Because alreadywe have

that proposed chargebacks 357-C:5,determined notdid violate RSA
11(b)(1) Amendment,to theprior the order cannotBoard’s constitute an

Therefore,of aimplicit violation. notfinding statutory AHM did violate
RSA357-C:5,11(b)(1) or other theany provision of Act.Dealership Because

357-C:12,attorney’sAutofair can awardedbe fees under RSA X inonly
cases where the Board that a of Dealershipfinds violation the Act has
occurred, we affirm the trial thatrulingcourt’s AHM entitledwas to

matter ofjudgment as a law.

357-C-.5,11(b)weBecause have determined that RSA and RSA
357-C:12, X clear unambiguous,are and need notwe address Autofair’s

—final argument interpretationthat this of the statute is inconsistent with
the purpose bystatute’s as evidenced its legislative history. See In re

2 arguesAutofair the inthat Board’s reference to an “escrow” this statement was to AHM’s
reversal,potential challenged withdrawing requestescrow which Autofair had before its for

requestrelief on that issue. Whether or not statement was in to thatthis reference withdrawn
protest proposed viewingor chargebacks, lightto its of the even this statement in the most

Autofair, chargebacksit proposedfavorable to is still silent on the issue of whether AHM’s
Act, and, therefore,Dealership interpretation changesviolated the neither our determination

implicitly statutoryexpresslythat notthe Boat'd did or find a violation.
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(2012) (“We386, do not considerEaton, 389163 N.H.Guardianship of
face”).is itsa that clear onhistory to construe statutelegislative

Affirmed.

CONBOY, BASSETT, JJ.,DALIANIS, C.J., HlCKS, and concurred.and
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