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intrial erred a matter of law thegrantingthe court as motion to dismiss.
See, Carbone, 151 ate.g., (explainingN.H. 528-29 case was not “one of those

casesexceptional [thewhere breach of the of caredefendant’s] standard
legalwas causeobviously plaintiffs] injuriesso the of that expert[the

was not 148testimony required”); Wong, N.H. at 374 of(affirming dismissal
legal claim for lack ofmalpractice expert testimony because evidence of
negligence patentwas not “so personsand conclusive that reasonable

omitted)).onlyreach one conclusion” (quotationc[ould]
The that courtargues correctlydefendant the trial claimdismissed the

the “factual at inplaybecause issues the case ...underlying preciselyare
type require expertthe that anddisclosure” the was notunderlying case

an satattorneyone “where idle thewhile statute of limitations ran on his
client’s claim.” the defendantAlthough argumentarticulates a fact-based
on appeal, develop argumenthe did not this before the trial court. In

dismiss,granting the defendants’ motion to the trial court did not examine
the specific facts of the case to determine whether the nature of the case
was such that expert testimony required.was

Accordingly, we vacate the trial court’s dismissal order and remand for
proceedings. expressfurther opinionWe no as to whether circum-the

—stances of the case dictate a different result we leave to the trial court
the ofapplication the correct inlegal standard the first instance.

Vacated and remanded.
DALIANIS, C.J., Lynn, JJ.,and HICKS and concurred.
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(ElizabethFoster,A. Woodcock,Joseph attorney general C. assistant
on briefattorney general, orally),the and for the State.
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fororally,and the defendant.

DALIANIS, Following J.),C.J. a trial injury Superior Court (Vaughan,
defendant, Hayward,the Ashley was convicted of one count of accomplice

(2007); (2007). trial,to See Atrobbery. RSA 626:8 RSA 686:1 she asserted
defense,a claimingduress that she was coerced into inparticipating the

byrobbery against by Tylerthreats made her Dodge, boyfriendher and a
inco-participant robbery.the On she thatappeal, argues the trial court

erred in fromprecluding introducingher Dodge’s pastevidence of threat-
violentening and behavior. We reverse and remand.

I. Background

jury 9,The could have found the following night Januaryfacts. On the of
2012, Dodge friend, Jones,the defendant and were visiting Dodge’s Marvin
at Arlington, Jones,Jones’s residence in At point,Massachusetts. some

and theDodge, defendant drove north in the defendant’s tovehicle the
Lebanon,Inn inBaymont where the defendant had briefly employedbeen

for perioda oneending about month earlier. At approximately 12:30a.m. on
10,January Dodge Jones lobbyand entered the of the Baymont Inn with

their faces obscured and robbed front Theythe desk clerk of then$220.
car,returned to the waiting,defendant’s where she was and all three drove

away.
2012,18,January. On officers from the Lebanon Police Department

the robbery.interviewed defendant about the defendantThe appeared
upset, but denied ofknowledge robbery.the withWhen confronted

her during day,evidence of involvement a second interview later that the
defendant initially participating robbery,denied in the ultimatelybut

Dodgeconfessed to todriving Baymontand Jones and from the Inn. She
thatexplained Dodge had threatened to “beat out ofthe shit her” if she did

interviews,not them. Duringdrive both the defendant cried and appeared
upset. explained life,scared and She that Dodge tryingwas to hischange
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Dodge hadtold the officers that“was out of control.” Shegettingbut
veryat herget angryand that he woulddifficulty angerhismanaging
thatcontrolling,wasDodge verythatexplainedThe alsoquickly. defendant

into athey fightthat hadway highway,” gottenthe . . . and“it was his or
interview, therobbery. During thisto commit theDodge’sover intent

robbery,if to theDodgetold that she had not driventhe officersdefendant
a andfight,”have car and “that would have been more ofwould taken herhe

hurt and so did what hegetwas togoing [she]that she was “afraid [she]
not wantalso that she did not call 911 because she didasked.” She stated

in thewant to implicatedto to and because she did not beDodge go jail
robbery.

a time. In thatfollowing the defendant was interviewed thirdday,The
interview, theDodgeto that to commitexplainedshe officers wanted
robbery they money hungry,in had and and hepart because no were

she,that thatbuy thoughtto the defendant food. She also said shewanted
Hampshire family,to New to visitDodge, going Newport,and Jones were

thatHampshire,that after a toll booth in statedreaching Dodgebut New
to Inn.Baymonthe wanted rob the

interviews,during the told theAdditionally, at some time her defendant
that, in when not do as hepast, Dodgeofficers the threatened her she did

— a knife throat.including puttingasked to her
trial, a inrequesting, pertinentBefore the State filed motion in limine

from the defensepreclude arguingthat the trial court the defendantpart,
thesolely uponThe motion was basedduringof duress trial. State’s

Dodge’sit to admitpresumed regardingevidence the defendant would seek
robbery. threatsarguedthreats on the of the The State that thosenight

“multiplethe had at herwere inadmissible because defendant alternatives
that thecommittingto the criminal act.” The Statedisposal arguedavoid

showing by preponder-could not meet her of duress adefendant burden
therefore,evidence, court, allprecludeance of the and that the should

motion, notobjected referencingof The defendant to theevidence duress.
robbery,Dodgethe threats that made her on the of theonly against night

her, includingagainstalso his threats and violencereferencing priorbut
knife that hera to her throat. She asserted such evidence entitledputting

ofto an instruction on the defense duress.
day trial Afterbegan.The court addressed the State’s motion on the the

court ruled defendanthearing arguments parties,from the the that the
threats her on theregarding Dodge’s againstcould introduce evidence

“if himincludingof the his to beat her she didn’t drivenight robbery, threat
However, court ofBaymont robbery.”the for the the excluded evidenceto
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defendant,ofDodge’s prior against includingthreats and acts violence the
incident in which a knife to The courtthe he held her throat. theexplained

for its decisionbasis as follows:

incidents, think,Ifar as ofprior my view the case law[A]s is
clear.You can’t reach back inpick up thingsand thepretty past.

mean, matter, woman,I as a this ifpractical she was at some point
threatened, couldpreviously companionhave left her and gone

someplace stuck withelse. So she him.
law,And inthe case the two cases we have New Hampshire

testimony, in,focus on the event itself. And that’s the if it comes
in,Ithat would allow to come not priorthe incidents.

court rulingThe deferred on permitwhether it would tojurythe
evidence,consider the duress until thedefense close of the at which ittime

thatruled the evidence was sufficient to anwarrant instruction theon
It, therefore,defense. thegave followingjury instruction:

The defendant has a common ofraised law defense duress. Duress
defined actingis as will under threatagainst [one’s] of serious

bodily injury or Thedeath. Defendant has the burden of proving,
aby preponderance evidence,theof that the Defendant was

to facilitate ofpurposely acting the commission the crime of
robbery by physicalthreat of force under threat of imminent

or injury.death serious bodily
Evidence that maythe Defendant felt some pressurehave or

act,influence to into aid the of thecommission offense or
emotionally unhappy facilitating crime,was the commission of the
is not sufficient proveto duress. The defense of appliesduress
only when the is anDefendant under unlawful threat of imminent

or bodily injurydeath serious which threat caused the Defendant
engage in charged.to conduct with which she is

juryThe found guilty accomplicethe defendant of to Thisrobbery.
followed.appeal

II. Discussion

appeal, arguesOn the defendant that trial court by excluding,the erred
irrelevant,as Dodge’sevidence of and violentthreatening againstconduct

her the night robbery.before of the The defendant contends that evidence
violence,Dodge’s priorof and theincludingthreats incident whichduring

throat,aput highlyhe knife to her was her Thatrelevant to duress defense.
evidence, argues, likely reasonablyshe tends to make it thatmore she
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threatened, oninjury Dodgewhenbodilyor seriousimminent deathfeared
him. That evidenceif she did not assistrobbery,the to beat hernightthe of

concludes, [Dodge’s]why she followedexplainshe “toprobative,was
thatrobbery.” respondsof the The Statehim to the sitecommand to drive
thethe evidence as irrelevant becauseexcludedproperlythe trial court

above,robbery.in to the As notednot made close timethreats wereprior
robberynightmade on the of theonlythat threatsthe trial court ruled

to that timeadmissible; occurring priorand violent actsall threatswere
ruled inadmissible.were

althoughthat wearguments, we observeaddressing parties’Before the
defense, notlaw duress the State doesthe commonyet recognizedhave not
in Nor does thea defense this case.cognizablethat duress wasdispute

justifyto thethat the evidence was insufficientappealcontend onState
trial court’sFurthermore, challenges thepartyneitherduress instruction.

no occasion to decide those issues.Accordingly,we haveduress instruction.
evidence for anruling admitting excludinga trial court’s orWe review

119,White,v. 155 N.H. 123exercise of discretion. Stateunsustainable
(2007). discretion,of the defendantshow an unsustainable exercise“To

clearly untenable orrulingthat the trial court’s wasmust demonstrate
430,v. 164 N.H.Furgal,to the of his case.” Stateprejudiceunreasonable

omitted).(2012) (quotation438

of“any tendencyit if has to make the existenceEvidence is relevant
the action moreconsequencefact that is of to the determination ofany

R.than it without evidence.” N.H.probableor less would be theprobable
of violent actspastthat an individual has been the victimEv. 401. Evidence

v.that behavior. See Statemay explain presentbe relevant to individual’s
(2006) (evidence643,Beltran, of defendant’s abuse of153 N.H. 648

submission to defen­explaincollaborator was admissible to collaborator’s
delay reporting).and her insurroundingdant’s demands the crime

Here, for tworelevancythe trial court’s determination was erroneous
First, trial concluded that the defendant’sapparentlyreasons. the court

threatsany priorobviated relevance of theDodgedecision to remain with
witherror. The defendant’s decision to remainand violence. This was

evidence,to the butweight jury gavehave affected the theDodge could
Second, the trial court alsoadmissibility.not have affected itsshould

were too remotepriorconcluded that the threats and violenceapparently
This, too, Dodge’swas error.in time to relevant to a duress defense.be

theyto the duress defense becausethreats and violence were relevantprior
under ait more that the defendant actedprobabletended to make

bodily injury than would havefear of imminent death or seriousreasonable
Moreover, ruling wasthe trial court’sbeen the case without such evidence.
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or to“clearly untenable unreasonable the ofprejudice [the defendant’s]
By excluding Dodgecase.” 164 N.H. at 438. evidence that hadFurgal,

defendant,threatened and been violent toward thepreviously including
throat,a knife to her the trial courtputting deprived juryonce the of

Thus,tonecessaryevidence its assessment of her duress defense. we
trial thatconclude that the court erred when it found evidence of Dodge’s

threats and violence was irrelevant to the defendant’s duressprior defense.

decision, nonetheless,The usurgesState to affirm the trial court’s
Dion, 544, 552it. v.groundsbecause alternative See State 164N.H.support

(2013) (“Where the trial court reaches the correct result on mistaken
affirm ifgrounds, groundswe will valid alternative the decision.”support

omitted)).(quotation and For firstbrackets the time on theappeal, State
that,asserts to the extent the to elicitsoughtdefendant evidence of Dodge’s

threats and violenceprior by cross-examining policethe officers who
her,interviewed such evidence constitutes inadmissible hearsay.double

The first hearsayasserted level of is ofcomprised Dodge’s out-of-court
actions;statements and the second level of ishearsayasserted comprised

of the defendant’s out-of-court statements the police relayingto Dodge’s
context,In conduct,statements and actions. this Dodge’s non-verbal such

throat,as the act of a theputting knife to defendant’s becould considered
be hearsayto because it was “intended by as an N.H.[him] assertion.” R.

801(a)(2).Ev. The Dodge’sdefendant counters that out-of-court statements
and actions not hearsay theyare because notwere offered for their truth.
The defendant further responds that her policestatements to the about

Dodgewhat said and did underare admissible the doctrine of verbal
completeness.

“ statement,‘Hearsay’ is a other one bythan made the declarant
while at the trial intestifying hearing,or to proveoffered evidence the

801(c).truth of the matter asserted.” N.H. R. byEv. We begin addressing
—the first asserted level of hearsay Dodge’s out-of-court statements and

conduct. withagreeWe the that of Dodgedefendant evidence what said and
does notdid constitute becausehearsay that evidence was not offered for

truth. truth,its “If a statement is not offered to its isprove but offered for
reason,other such prove simply made,some as to that the statement was

155, (2014)it is not hearsay.” Sulloway,State v. (quotation166 N.H. 163
omitted). Here, the diddefendant not seek to offer Dodge’s threats or

made;violence to the truthprove any rather,of suchassertions he evidence
merelywas offered to aprovide foundation for the reasonableness of the

at short,defendant’s fear the time of the Inrobbery. pointthe of such
any “true,”evidence was not whether of Dodge’s assertions were but

merely that the threats or perceived byviolence were the defendant.
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— the defendant’shearsaylevel ofnext the second assertedWe address
andstatementsDodge’s out-of-courtpolice describingto thestatements

thatat oral the defendant’sargumentDefense counsel statedconduct.
for theirand were offereddescribing Dodge’s threats violencestatements

and, therefore, hearsay. lightof Intruth, squarelyfall within the definition
concession, descriptionsthe defendant’swe need not decide whetherof that

violence, fact, hearsay.inand constitutedDodge’s priorof threats

admis­that her statements nonetheless werearguesThe defendant
in of statementscompleteness lightunder doctrine of verbal othersible the

whoby throughmade to as elicited the the officerspoliceshe the State
a law ruleof verbal is commoncompletenessinterviewed her. The doctrine

court, theright“a the to introducerecognized by whereby partythis has
statement, testimony orwriting, correspondence,of a formerremainder

far as to thethat his or her introduced so it relatesopponentconversation
on thesubject lightand tends to or shedexplainsame matter hence

416, 421alreadyof v. 156 N.H.meaning part Lopez,the received.” State
(2007) omitted); toN.H. R. 106.The doctrine “exists(quotation see also Ev.

by jury”one from an theprevent party gaining advantage misleading
omitted). “Thus,421 there(quotation require­156 N.H. at are twoLopez,

first,to the state­respectingments the doctrine conversations:trigger
second,conversation; onlyofmust of the same and admissionpartments be

omitted).the rule does notportion jury.” (quotationa would mislead Id. The
admissible, “otherwise inadmissibleautomatically thoughrender evidence

misleadingamay party gainingevidence be admitted to from aprevent
(1999).Warren, 633,advantage.” v. 143 N.H. 636State

Here, met,the the as the defen-requirementfirst of doctrine is both
in the herinculpatory robberydant’s statements her role andregarding

wereexculpatory regarding Dodge’s paststatements threats and violence
that theduring police. arguesmade her interviews with the The defendant

therequirement “[permittingsecond of the doctrine also is met because
drivingto admitted and Jones tojury DodgeState inform the that to[she]

sherobbery, excluding explanation whythe location of the while her of did
so, clearly gain advantage misleadingto an bywould have allowed the State

jury.”the
in itbythis issue informed context which arises.Our review of is the

theOrdinarily, by applicabilitya a trial court the ofregardingdecision
had thecompleteness partiesverbal doctrine is made after the have

issue, opportu-the and the trial court has theopportunity to address had
of allnity lightto its discretion in of the relevant circumstances.exercise

for exercise ofappeala decision is reviewed on an unsustainableSuch
However, case,420-21. in the trialLopez,discretion. See 156 N.H. at this



issue because it ruled trial Dodge’scourt never addressed the before that
and, therefore,and wereprior threats violence irrelevant inadmissible.

nor parties Dodge’sthe trial court the discussed whether eitherNeither
or descriptionthreats and violence the defendant’s out-of-court ofprior

anythem inadmissible Nor was abouthearsay.constituted there discussion
descriptionthe out-of-courtwhether defendant’s was admissible under the

brief,incompleteness its the thatAlthoughverbal doctrine. State asserts
expressed opinion“the court the that the prior[ofevidence threats and

”‘relevant, but it hearsay,’was also theabuse] [was] State has
statement,thatmischaracterized the record. When the court itmade was

admissibilitythe ofdiscussing the defendant’s out-of-court ofdescription
Dodge’s general Similarly, althoughdemeanor. the thatState contends the

trial,trial “explored” hearsay objectioncourt the later in the hearsaythe
toobjection which the State refers onDodge’sconcerned statements the

objectionof the Thenight robbery. priorwas not to his threats and
violence, nor was it to the policedefendant’s statements to the describing
them.

Moreover, trialafter the court ruled trialbefore that all evidence
of prior irrelevant,and wasDodge’s threats violence asinadmissible there
was no cause for the defendant to that theargue evidence was admissible
under verbal completenessthe doctrine. That thatrequiresdoctrine the

soughtevidence to be admitted be relevant to orexplain lightshed on
previously admitted Id. at 421. alreadyevidence. Given that the court had

irrelevant,thatdetermined the evidence was it would have forbeen futile
rely uponthe defendant to a doctrine that relevancyhas as one of its

When, case,requisites. as in this a discretionary decision is at andissue the
discretion,trial court has not thatexercised we may sustain the trial court’s

ruling groundon a which itupon rely onlydid not if “there oneonly wayis
the trial court could have ruled as a matter of law.” Thomas v. United

(D.C.States, 1252, 1266 2013); States,59A.3d Wrightsee v. United 508A.2d
(D.C.915, 1986) (appellate919-20 maycourt affirm trial court that reached
forright result reason on awrong discretionary ruling inonly rare case

where trial court one itoptionhad but could abusingchoose without its
discretion, law).so that appellate court can affirm as ofa matter

Here, law,we cannot as a ofsay, matter that had the trial court
discretion,theaddressed issue and exercised wouldits it have found the

evidence inadmissible under the verbal completeness doctrine. As the
brief,arguesdefendant in replyher the court reasonably could have

decided that the State inform thatpermitting juryto the the defendant
to policeadmitted the to todriving Dodge and Jones the location of the
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so,why she did allowed therelevant evidence forrobbery, excludingwhile
misleadinggain advantage.to aState

Moreover, had the trial court ruledin case indicates thatthe record this
was to theand violent acts relevantpriorthe of threatsthat evidence

it underdefense, completenesshave admitted themightthe courtduress
limine,in after the courton the State’s motionDuring argumentdoctrine.

relevant,robberyof were thenightruled that the threats on the thehad
stated:prosecutor

chambers, understands andBriefly, we reiterated in the Stateas
theTyler byto Dodgeconcedes that the statement attributed

Defendant, claim,the for her is that heessentiallyis basiswhich
the forBaymontif didn’t drive him tobeat she[would] [her]...

assumes,statement, inThat the will comerobbery.the State
police.the And Iduringit made an interview withbecause was

thecompleteness, inculpatorythink of bothunder the doctrine
would come in.any exculpatoryand statements

added.) thatThe the defendant’s(Emphasis argument appealState’s on
(when bytohearsayto the constituted testified thepolicestatements

threats,only priorto her but alsoapplies regardingnot statementspolice)
Yet,ofregarding night robbery.to her threats made on the thestatements

hearsay regard-toprosecutor recognized, policeas the the statements the
nightthreats on the of the were admissible under theing robberymade

expressed opinionof the his thatcompleteness, prosecutordoctrine and
completeness, any exculpatory bythe of statements theunder doctrine

to be admitted. Had the trial court understoodpolicedefendant the would
the police regarding priorthat the defendant’s statements to the threats

relevant, statements,exculpatory mayviolent also it welland acts were
theory.have admitted them under the same

usIn we are to conclude on the record before thatsummary, unable
have had it beenwaywas one that the trial court could ruledonlythere

the of andDodge’s priorasked to decide whether evidence threats violence
circum­under the doctrine. Under thosecompletenesswas admissible

stances, affirm the that the trialgroundwe decline to the conviction on
for theright wrongcourt reached the result reason.

brieflywe address the contention that the trialFinally, State’s
harmless,error harmless. To establish that an error was thecourt’s was

a that the not affectprove beyondmust reasonable doubt error didState
(2012).425,Souksamrane, 429 An error mayverdict. State v. 164 N.H.the

if alternative of theharmless a reasonable doubt the evidencebeyondbe
nature, andweight,or ifguilt overwhelming quantity,is of andefendant’s
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merelythe that was admitted or excluded is cumula-improperlyevidence
to ofinconsequentialtive or in relation the the State’s evidence ofstrength

Here,guilt. juryId. the was instructed that the defendant the burdenbore
evidence,a of thatby preponderance purposelyof the she “wasproving,

of ofacting robbery byto facilitate the commission the crime threat of
orphysical bodily injury.”force under threat of imminent death serious We

evidence,theagree particularlywith the defendant that excluded evidence
throat,athat knife to her was relevantDodge put highly to whether the

reasonablydefendant imminent death bodily injuryfeared or serious when
onDodge threatened to beat her the thenight robbery.of Because of its

nature, such evidence cannot be as merelycharacterized cumulative or
in relation the theinconsequential strength guilt.to of State’s evidence of

admitted,Had such been it thatpossibleevidence is the wouldjury have
credited defendant’s persuadedthe duress defense. Because we are not
beyond verdict,a notreasonable doubt that the error did affect the we

remand.reverse and

Reversed and remanded.

Hicks, Conboy, BASSETT,JJ., concurred; Lynn, J.,and dissented.

Lynn, J., IAlthough thedissenting. agree majoritywith that the trial
incourt erred that evidenceruling regarding threats or violent acts

by Tylerdirected the on toagainst Dodge daydefendant occasions theprior
robbery defense,of tothe were irrelevant her I agreeduress do not that

requiresthis error the ofreversal the defendant’s conviction.

I

Our traditional standard review toapplicableof trial court evidentiary
rulings is that the party claiming error must demonstrate that the trial

“rulingcourt’s was clearly untenable or to the prejudiceunreasonable hisof
added).Deschenes, 71, (2007)case!’ State v. N.H. (emphasis156 76 In this

case, however, the deviatesmajority long-heldfrom this standard and
aeffectively grantssubstitutes standard that the defendant relief upon

showing merely that the ruling preju-trial court’s erroneous havemight
view,In my justificationdiced her case. there is no sound for employing

such a relaxed standard.
that,It important althoughis to note at the outset it was the State that

requested rulingin its motion in a thatpretriallimine the duress defense
defendant,towas unavailable the when court requestthe denied that it

became to admissibilitythe defendant’s burden demonstrate the of the
See,soughtevidence it to to support e.g.,introduce the defense. State v.

(“TheWalters, 239, (1997)142 N.H. 242 party offering generallyevidence
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admissibility.”);its N.H. R. Ev.demonstratingofbears the burden
a103(b)(2) upon rulingnot bemay predicatedthat(providing error

theright challengingof the partyunless a substantialexcluding evidence
contemporaneouslytheand the of evidence wasis affected substanceruling

proof).to the court offer ofbymade known
146, (2013),Noucas, 158in v. 165 N.H.recently explainedwe StateAs

evidence,excludinga trial court’spredicate rulingorder to error on“[i]n
amaking contempora-of the bears the burden ofthe evidenceproponent

specificto the court of the nature ofproof appriseneous offer of sufficient
Id.; v.Properties Burlingtonthe evidence.” see also So. Willowexcluded

(2009); Saulnier,N.H., 494, 132159 503 v. N.H.FactoryCoat N.H. Stateof
103(b)(1989). the trial of412, object judge“The of Rule is to advise413-14

damagethat isany beyonda claim of error so it can be addressed before
Noucas, (quotationin the trial 165 at 158 andcorrection court.” N.H.

omitted). must dosatisfy requirement, proponentbrackets To this the more
instead,evidence; thethan the of offer ofmerely proposeddescribe content

and of the atproof relevancy competencymust establish both the evidence
1236,Adams,at 159 v. 271 F.3d 1241(citingissue. See id. United States

(10th 2001), “[m]erelyfor that court the ofpremise tellingCir. the content
is of In to antestimony proof. qualifynot an offer order asproposed

must, first,,offer of describe the evidenceadequate proof, proponentthe
and, second,show, identifyit tends to forgrounds admittingand what the

omitted)).brackets,the and The(quotation, ellipsesevidence.” party
admission of the has a aseeking evidence also burden “to create sufficient

i.e.,on a specificrecord for our review record that sets forth theappeal,
Montplaisir,ofadmissibility proffered Appealbasis for the evidence.” of

(2001) Ritzo,297, omitted);147 141303 see Bohan v.(quotationN.H. N.H.
(1996).210, “Mere conclusory speculation218 assertions or are not

that atMontplaisir, (quotationsufficient to meet burden.” 147 N.H. 303
omitted); Bohan,and see 141 N.H. atellipses 218.

issue, i.e.,to the evidence here at theapplied disputedAs evidence
Dodge’s alleged threats and the defendant onregarding violence toward

robbery,1to the of the the incident heprior day includingoccasions when
throat, theplaced requirementsa knife to the above mandateddefendant’s

(1)proof bythat make an offer of that such conductshowing:the defendant
(2)relevant; and competentwas that the defendant had evidence toDodge

I am in withprove agreementthat such conduct occurred. full the
rulingas to trial court in its on firstmajority’s analysis why the erred the

— that,relevancy. with is the conclusionpoint disagree majority’sWhat I
ruling relevancy,trial court made an erroneous on thisbecause the

1 reference, “priorI refer to this evidence as the threats evidence.”For ease of hereinafter
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somehow relieved the defendant of toresponsibility satisfyher the second
requirement of a offer of Theproper proof. only byoffered theexplanation

that,this to inmajority adopting approach sayfor is of thelight court’s
ruling relevancy,on “it would have been futile” the tofor defendant do so
given relevancy requisitesthat is one of the of admissibility under the

however,completeness. important point,doctrine of The is relevancythat is
not only requisite admissibilitythe to under of completenessthe doctrine
— that,ofproponent admission,the the evidence also must show absent its
a misleading impression me,would be created. Ante at To very584. the fact

majoritythat the it necessaryfinds to reverse the defendant’s conviction
based on the trial court’s failure to rule on prongthis second of the
completeness doctrine poignantly fallacy position.demonstrates the of its

If majority by that,what the means “futile” is given the trial court’s
ruling relevancy,on the defendant had little chance of changing the
outcome by pressing the second of of Iprong proof,the offer do not

But thatdisagree. why should fact excuse the defendant from making an
appropriate record so that we have before us all the information we need to

actuallydetermine whether she was prejudiced by the trial court’s ruling?
It counsel,is not at all foruncommon trial with anfaced adverse ruling

court,from the to therequest opportunity to a full proofmake offer of for
the of anpurpose preserving issue for isappeal. Nor there indicationany

— —in the record that the trial court prevented or preventedwould have
makingdefendant from a full of proof.the offer

The majority correctly observes that the determination of whether the
prior admissible,threats evidence was notwithstanding rule,the hearsay
under the verbal doctrine wascompleteness a decision committed to the
discretion of the trial court.2 Had the defendant articulated positionher

issue,and trial to rulingasked the court make a on this there is no reason

2 By emphasizing single bya in a prosecutor, majorityword statement made the the seems to
suggest “any exculpatorythat he all that bybut conceded [madestatements the defendant
during added).police (emphasis verythe come in.” atinterviews] would Ante 586 But on the

prosecutorpage transcript,next exception”of the the stated that “the takes toState the
ruling by Dodgecourt’s that even the statement made the defendant that tothreatened “beat

night robbery admissibility.the shit her” ofout of on the the met the ofstandard Since this
exculpatory,statement best thatwas the can be said is that record is as tothe unclear what

position priorthe State’s aboutwould have been whether the havethreats evidence would been
completeness. agreementcomplete majorityadmissible under the am indoctrine of I with the

partiesthat priorneither the trial court thenor discussed whether the threats evidence
hearsay verycompleteness.constituted or was admissible under doctrine of isthe But that the

evidence,point. proponent completeAs the of that it the burden awas defendant’s to make
proof ruling consequencesoffer of and to seek a from the court on issues.trial these The of

her,the defendant’s failure to do so should rest with not with the State.
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to do And if the defendant hadto court would have refused so.3believe the
determined,course, could within itstrial court havefollowed this the

evidence,an for such that evenexcludingand as alternative basisdiscretion
erroneous, therelevancyif as to the of the evidence was defendant’sits view

the doctrine ofsuch conduct were not admissible understatements about
anot to correct mislead-they necessarybecause werecompletenessverbal

of that the courtresulting portionsfrom the her statementsing impression
thatmajority acknowledgesto The such anbe admitted.permittingwas

the would not have been erroneous as aruling by trial courtalternative
Indeed, thegivenlaw. Ante at other extensive evidence ofmatter of 586.

from thepermittedthe court the defendant to elicit officersduress which
her, Dodge’sher statements about threats onincludingwho interviewed

Jones,fear of andday robbery Dodgethe of the and about her both such
trial with ourby entirelya the court would have been consistent caseruling

(2014)288,Mitchell, 294 that exclusion(holdinglaw. v. 166 N.H.See State
of to take examination notpolygraphevidence of defendant’s offers did

tomisleading impression where defendant was allowed elicit othercreate
that he and that “the ofadamantly guilt observingevidence denied doctrine

does not the admission of otherwise inadmissiblecompleteness require
innocence”);to a defendant’s claim of State v.simplyevidence bolster

(2013) (exclusion751,Botelho, N.H. of of interviewportions police165 763
in concern for her did notexpressed prejudicewhich defendant children

for her at several otherexpressed pointsher “because she concern children
interview”); Lopez,the admitted of the v.throughout portion State 156N.H.

(where(2007)416, permitted423 defendant was to introduce evidence that
arrest,speaking family priorhe when with to his “trialduringcried his and

bynot err him more ofpermittingcourt did not to introduce such
(1992) (doctrineevidence”); Keith, 572,compare State v. 136 N.H. 575 of

required non-testifyingadmission of remainder of witness’scompleteness
byto admitted createdpolice portionstatement where defendant mislead-

woods,thating saw someone “run into the toimpression witness never
return,” that policeand witness and officer saw different individuals run

woods). Unlike the I would the tomajority, permitinto not defendant
ofbenefit on from her ownfailure to make a offer andappeal complete proof

from the allruling necessary prerequisitesseek a trial court on to the
claims was wronglyadmission of the evidence she now excluded.4

3 course, ruling,a of a fullOf if the trial court had to make such in the face offer ofdeclined
defendant,proof by readily nothing reasonablythen I concede that more couldthe would be

expected preserve thefrom the defendant in order to issue for our review.
4 majority by Appealsfrom the for the ofThe cites dicta two cases decided Court of District

discretionaryproposition thefor the that “a decision is at issue and trial courtColumbia where
discretion, uponmay ruling groundhas the trial on a whichnot exercised its we sustain court’s
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Moreover, assumingeven that there is validsome reason for excusing the
properdefendant’s failure to make a offer of proof as to the admissibility of

evidence,the threats Iprior justificationfail to see any for the majority’s
decision to grant the defendant a new trial as appropriatethe form of relief.
If, asserts,as majority onlythe the error that potentially prejudiced the
defendant was trialthe court’s failure to exercise its discretion as to
whether the foregoing evidence should have been admitted under the
doctrine of completeness, appropriatethe at inremedy, least the first
instance, should be limited to a remand to the trial court to itpermit to

If, remand,exercise its discretion. on the trial court determines that the
disputed admitted,evidence should have been only then awould new trial

hand,inbe order. On the other if the court determines that the portions of
the defendant’s statements to the police admitted at trial did not create a
misleading impression necessitating evidence,admission of the disputed
this court would remain available to the defendant to obtain review of that

Indeed, Thomas,decision. in one of the uponeases which majoritythe
relies, this exactlyis the remedy the court would have imposed were it not
for the fact that the court also found alternative grounds upon which the
defendant was entitled to a new trial. States,See Thomas v. United 59A.3d

(D.C.1252, 1267 2013).Since there is no alternative basis for reversal of the
case,conviction in this the majority’s rush to order a new trial is

inexplicable.
Finally, even if this evidentiary ruling is adequately preserved for our

review, unlike majority,the I would find that any error was harmless
.5beyond a reasonable doubt­ Because the State does not argue to the

I,contrary, like the majority, assume that duress was a legally available

rely only only wayit did not if there is one the trial court could have aruled as matter of law.”
(citing States, (D.C.Ante at 1252, 2013),585 Thomas v. United 59 WrightA.3d 1266 and v.

States, (D.C.915, 1986)).United 508 A.2d Regardless919-20 of whether this dicta is sound as
law,principlean important pointabstract of situation,the is that neither case involved a as

here, proponentexists wherein the properlyof evidence profferfailed to make a detailed as to
upon Thus,the basis which the evidence Wrightwas admissible. distinguish-Thomas and are

support byable and majoritydo not the result reached the in this case.
5 It must analyticalbe noted that there majority’sis some tension between the reliance on the
Wright-Thomas eases, hand,line of on the one and its conclusion that the error at issue here

harmless, If, majority asserts,is not on the other. as the requiringthe trial court error
reversal is the court’s failure to completeness,exercise its discretion as to the doctrine of then
presumably, reasoning,under its there would have been no error at all if the court had

case,exercised its discretion beingto exclude the evidence. That the it is hard to understand
discretion,how the result,court’s failure to exercise ie.,its which has the exact same the

disputed trial,evidence is anythingexcluded from the can be other than harmless error. Even
assuming majority’s position reconciled, however,that the on these Wrightissues can be the
opinion itmakes clear that a failure to exercise discretion error can constitute harmless error.

(afterWright, determiningSee 508 A.2d at 921 ruling precludingthat trial court’s defendant’s
making opening justifiedcounsel from an discretionarystatement could not be as a decision
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abundantlyitsaid, however, the record makesThatin this case.defense
by littlesupportedwasthis defensethat, perspective,from a factualclear
that theassertsmajorityTheby the defendant.thinkingthan wishfulmore

defendantto whether therelevant“highlyevidence wasthreatsprior
Dodgebodily injury whenor seriousfeared imminent deathreasonably

I agreeAnte at 587.robbery.”of thenighther on theto beatthreatened
incrementalmarginalhave someevidence couldthe threatspriorthat

6asserted fear.­of the defendant’sthe and reasonablenessbearing degreeon
—— isthe defendantbyof JonesDodgeeven feargreatBut fear and/or

toIn additionthe defense of duress.to establishrequirednot all that is
ordeath seriousafraid, sufferingmust be of imminentthe fearbeing

Daoud, theprinciple“one [ofin State v.injury. recognizedAs webodily
reasonable, alternativelegalif is aremains constant: thereduress defense]

criminal act and alsolaw, to refuse to do thethe a chance bothviolatingto
Daoud, 141harm, will fail.” v.the defense Stateto avoid the threatened

omitted).(1996) And because142, and brackets(quotation147-48N.H.
State,defendant, than thedefense, it ratheraffirmative is theduress is an

that noa of evidenceby preponderancethe of provingwho bears burden
at 147.alternative existed. Id.such

case, initial lies to the policeaside the defendant’sputtingIn this even
—of, in, sherobbery,the and afterknowledgeher or involvementabout

— of herexplanationpatently implausible“came clean” hersupposedly
to Newtrip Hampshire,7the for the trio’sunderstandinginitial of reason

putative “argumentative” nature because the court had neveruponbased the statement’s
issue, error harmless andthe court nonetheless found theexercised its discretion on this

conviction).affirmed the defendant’s
6 that,jury policepermitted present to the on theto to the her statementsThe defendant was

robbery, Dodge if did not drivenight threatened to “beat the shit out of her” sheof the had
drive, anywayrobbery; Dodge would take her car “andto the that if she did nothim and Jones

control, angryfight”; Dodge getting would becomethat was out ofthat would be more of a
way participated in thevery quickly, f_highway”; that sheand that “it was his or the

so;only get if not do thatrobbery afraid she would hurt she didbecause she was scared and
her;againstgang possibleaffiliationand retaliationalso was afraid of Jones because of hisshe

addition,police things.crying upset these In she alsoand when she told theand that she was
that, shortlyDodge prior after thehad criminal records andthat both Jones andestablished

evidence,charge.robbery, whichDodge on an unrelated criminal Giventhishad been arrested
criminal,brutish, priorcontrolling threatsalready pprtrayed Dodge the admission of theas a

inconsequential, particularly it nobecause hadhave been cumulative andevidence would
abettingavailability aidingof alternatives to andbearing of the to the defendanton the issue

robbery.the
7 Sunday evening,p.m. she andstory police that at 10:00 on aThe defendant’s to the was about

—familyHampshire theboyfriend Dodge to visit herleft for a two-hour ride to Newher
midnight. Accordingbeing to the defen­expected therefore somewhere aroundarrival time

accompanieddant, journey family, Dodgesupposed she and werenocturnal to visit theon this
— — Dodge herknow because had toldby person whose real name she did nota third Jones

givethat she would be unable toknow the names of his friends sothat he did not want her to
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that,and overwhelmingly regardlessthe evidence established ofplainly any
Jones,Dodge aidingfear she of she did have alternatives to andhad and/or

Daoud,robbery.in commission of the See 141 N.H. atabetting the 148
that offer to that she was of(holding provedefendant’s the victim battered

and was in hersyndrome boyfriend rejectedwoman’s fear of was properly
driving chargeas defense to while intoxicated where evidence demon­

available).had lawful drivingstrated that she alternatives to The undis­
car,trial that defendant inputed evidence at was the was left alone her

in lot yardswhich was the of a next-door business some 50-75parked away
Inn,from for aBaymont period approximatelythe of minutesseven while

commitDodge and Jones entered the motel to the Yet she maderobbery. no
away,effort to run away, Baymontdrive hide behind the or other businesses

area,in the thispolice duringthe or call interval. The defendant argued
below and on that is noappealasserts there evidence she had either her cell

inphone keysor the car her while herpossession confederates were inside
robbery. contrary,the To notcommitting onlythe was there weighty

circumstantial that she didshowing possessionevidence have of both the
8keys phone car,­car and cell waited in buther while she the even if that

case, itwere not the was the whodefendant bore the of proofburden to
crime,show the absence of alternatives to ofcommission the and thus any

in inweakness the evidence on these nopoints way undermined the State’s
ofcompelling proof the defendant’s inpurposeful participation the crime.

II

I notBecause would reverse the defendant’s conviction based upon the
trial court’s exclusion of the defendant’s statements to the police regarding

evidence,the Iprior threats also address what anarguably is alternative
argument byadvanced the defendant: that trialthe court committed error
in to her torefusing priorallow adduce the threats throughevidence her

testimonyown at trial. Idirect that this is not preservedconclude issue also
for our review.

onDuring hearing limine,the the State’s motion in defense counsel
stated: I think if we present Defendant,“And do evidence through the she

police. say, familysuch information to the Needless theto defendant called no members to
anyoffer corroboration whatsoever of ofthis version events.

8 prosecutor aptly argument,closing plainlyAs the noted in his the evidence showed that the
robbery getaway beingdefendant’s inrole the was to function as the driver of the car. That the

case, Dodge them,keys delayingthe notion that and Jones would have taken the car with thus
flight keysthe trio’s from scenethe while one of them returned the the defendant so thatto

vehicle,operate obviously credulity. phone,she policecould the strains As to the cell the
specifically why responseasked the defendant she call 911. notdid not Her was that she was

phone;unable possessionto do so because she did not have of her cell rather she said she did
police get Dodgenot call the because she did not inwant to trouble and did not want to

implicate herself.
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in and sheDodge] happen pastin fact thetestify bythat did[abusewould
onlyThis was the defendant’svictim to abuse.” statementhad been

rulingat trial made to the court’stestify priorthat themightindication she
thepotentially offeringmade mention ofthe motion in limine. She noon

objectioninthrough testimonyher her writtenthreats evidence ownprior
trial, againthe of she nevermorningto the motion submitted andState’s

hearing. court’spossibility duringthe the thepretrialmentioned After
admissible, defendant’spriorthat the threats evidence was not theruling

that thejury openingdid the his statementduringcounsel inform
However, mention defendantmight testify. no further of thedefendant

trial, and, atduringwas made the remainder of thepotentially testifying
case, anyofferingconclusion of rested withoutthe the State’s the defendant

admissibilityAt no the court thespecificallyevidence. time did ever address
threats, thetestimony Dodge’s prioras to andof the defendant’s direct

not of theappeal testifydefendant does not on that she did becauseargue
fact, counselruling on motion in limine. In at oral herargumentcourt’s the

claim not that the droveacknowledged rulingthat here is court’s“[t]he
that.”9somethingfrom the witness stand or like[her]

Nonetheless, argues that our review of the exclusion of thethe defendant
testimonynot limited throughthreats evidence is to its admission theprior

officers,the and that we also consider the excludedpolice mayof whether
through testimony.evidence would have admissible her own directbeen

that argument preserved uponasserts her is considered for our reviewShe
(1)that theshowing ruling” excludinga the trial court made a “definitive

evidence, Bennett, (2)13, (1999),144 17 that thesee State v. N.H. and
of the was made courtcontemporaneouslysubstance evidence known to the

103(b).of R. Ev. Iby proof, disagree.offer see N.H.
previously,As stated order to error on a trial court’spredicate“[i]n

evidence,ruling excluding proponentthe of the evidence bears the burden
a offer courtmaking contemporaneous proofof of sufficient to theapprise

Noucas,the at 158.specificof the nature of excluded evidence.” 165 N.H.
In case,This case is Bennett. thereadily distinguishable althoughfrom that

argued only “might excerptsdefendant that he want to introduce” certain
a to that thepretrial police, promptingof statement the State to contend

was for the trial court issued aargument preserved appeal,not later

9 appeal, “[Hollowing rulings [onIn her initial brief on the defendant state that thedid these
limine], However,testify.”[the defendant]motion in declined this can be takento statement

trial,only testify duringthat to theto mean the defendant declined and that this decimation
literally (ia, “followed") rulingsafter trial Itcame the court’s on the motion in limine. cannot

rulinginterpreted a thebe to mean that there was causal connection between the court’s and
testify, especially givendecision to the at oraldefendant’s not defendant’s admission

argument.
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declaring excerpts questionwritten order the in to be hearsay.inadmissible
Bennett, result,144 N.H. 16-17. Asat a we held that “the defendant’s

was sufficient to alert the trial court hisproffer argument,to and the court’s
written order that court itthe considered and ruled on it.”demonstrate^

case,Id. at 17. In this the defendant’s purported proof,offer of while similar
nature,inproffer hypotheticalto the Bennett in its prompted byno ruling

—Indeed,the trial court. the trial court not responddid to or even
— counsel’s statement thatacknowledge priorthe threats evidence could

be thethroughadmitted defendant’s testimony.
event,In any speculativecounsel’s mere that testimonyassertion about

the threats could be offeredprior through testimonythe of the defendant
she were fails totestify prejudicedto establish that she was by the court’sif

ruling, lightin herparticularly of counsel’sacknowledgment that there was
no causal connection the rulingbetween and the defendant’s decision not to

(defendantNoucas,testify. N.H at165 159 must establish that he was
prejudiced evidentiary States,by court’s Luce v.ruling); United 469 U.S.cf.

(1984)38, (holding42-43 that trial court ruling permitting defendant to be
impeached priorwith convictions too speculativewas to warrant appellate

Atkins,review not testify); 256,where defendant did v.State 145 N.H.
(2000) (same).257-58

Ill
above,For Ithe reasons stated would affirm the defendant’s conviction.

I respectfullytherefore dissent.
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