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demonstrating deductibilitylimited has burden of442 that(holding partner
informationabilityhas to obtainpartnerof partnership’s expenses because

actions).to ofpropriety partnership’sestablish
on theappeal,raised the issue on remandrespondentthe hasBecause

whetherfindings addressing specialwrittentrial court shall include
the of theapplication supportfromcircumstances warrant deviation

2013) court, the458-C:5, (requiringI where(Supp.RSAguidelines. See
thefindingsto make written “relative tobyraised either party,issue is

circumstances). decision,In we notlight of our needapplicability” specialof
parties’ remaining arguments.theaddress

and remanded.Vacated

JJ.,Conboy, Bassett,Hicks, Lynn, concurred.and
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Reno, PA,Orr & of Concord C. the(Jeffrey Spear orally),on brief and for
plaintiff.the

Clauson,K. self-representedWilliam party, by orally.brief and

Clauson, Atwood and noSpaneas filed brief.

CONBOY, plaintiff,J. The James Yager, appeals an order of the Superior
J.) dismissingCourt claim for(Vaughan, legal malpractice againsthis the

defendants, Clauson,K. William theClauson and law firm of Atwood &
Spaneas. vacate remand.We and

2007,The record thesupports following facts. In the repre-defendants
sented the in anplaintiff against Mightyaction LLCRealty, (MightyOaks
Oaks), alleged 2005,which in beganthat “[beginning Mighty Oaks cutting

parcelstimber on two of land belonging to trialplaintiff].”[the The court
Oaks,granted summary in favor injudgment Mighty part,of because the

plaintiff no facts to thatspecific performed“offer[ed] show Oaks...Mighty
cutting.”the We affirmed the trial court’s decision.

2008,In the the inrepresented plaintiffdefendants an action against
(Hardwick),Sons,D.H. & allegedHardwick Inc. which that Hardwick was

partythe who on Plaintiffs cut“trespassed land timber belongingand to
Plaintiff.” trial summaryThe court ingranted judgment favor of Hardwick
because the action was more yearsfiled than three after the timber cutting

and, therefore,ceased bywas barred the statute of limitations. See RSA
(2010).508:4,1 The trial court also concluded plaintiffthat the had failed to

discoverydemonstrate that the rule to theapplied toll statute of limitations.
reconsideration,The trial court plaintiffsdenied the motion for and we

affirmed the trial court’s decision.
The plaintiff subsequently malpracticefiled a action theagainst defen-

dants, thatalleging they duty plaintiff]“breached the of care owed to [the
fileby failing to the D.H. Hardwick action within the bytimeframe allowed

limitations,applicablethe statute of and by failing representotherwise to
plaintiffs] care, skill,with professionalinterests reasonable and[the

case,knowledge.” The moved to dismiss thatallegingdefendants the the
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(2)information;(1) anddiscoveryprovide requestedhad: tofailedplaintiff
trialhis The courtrequired proveto case.expertsfailed to disclose the

“the failed to discloseplaintiff...the defendants’ motion becausegranted
establishing of care and the breach ofexpert capablean of the standard

injuries.”cause ofproximate allegedof well as the thethat standard care as
reconsideration, expertthatarguinga motion forplaintiffThe filed

to where the defendantstestimony prove legal malpracticeis not required
statute of limitations. The trialapplicableto file a claim within thefailed

that,motion, this followed.We note althoughdenied the and appealcourt
court, onlyin the before the trialparticipated proceedingsdefendantsboth

Nonetheless,a with court. our holdingClauson filed brief thisdefendant
to bothapplies defendants.

dismiss,on to“Generally, reviewing rulinga trial court’s a motionwhen
reasonably susceptiblearepetitioner’s allegationswe consider whether the

160,v.recovery.” Gray 161 N.H.permit Kelly,of a construction that would
(2010) omitted). defendants, however,The moved to dismiss(quotation164

informa-exclusively plaintiff’s provide discoverythe failure touponbased
“It is within discretion ofnecessary experts.tion and to disclose the sound

trial court to case failure to with the court’scomplythe dismiss for[a]
order,” the decision for andiscovery typicallyand we “review court’s

Meyer,v. &unsustainable exercise of discretion.” Estate Sicotte Lubinof
omitted).670, (2008) Because, however,673 (quotation ellipsis157N.H. and

court was as a matter ofexpert requiredthe trial here determined that an
law, Ellis v. Trailers 164Equip.,our review is de novo. Candia & Snow

(2012).457, 463N.H.
rulingthe trial in thatappeal, arguesOn that court erredplaintiff “[t]he

atestimony in where failure toexpert required legal malpracticeis case
satisfy allegation.” plaintiffa statute of limitations is the salient The

laythat to meet a within ken ofcontends deadline the fact“failure[ ] [is]
finders, havenecessary expert opineand it not to an that[wa]stherefore

departsto file a claim within the statute of limitationsapplicablefailure
He that all statuteacknowledgesfrom the standard of care.” of“[n]ot

cases the of wit-testimony expertlimitations can be resolved without
case,nesses,” “expertbut asserts that under the circumstances of this

testimony prove malpractice.”not to The defendantrequired legal[wa]s
that trial court dismissed action because thecorrectlycounters the the

required testimonyfacts of case to establish thespecific expertthe
malpractice.elements of

“(1)must thatmalpracticeTo establish a anlegal plaintiff prove:
existed, a duty attorneytheattorney-client relationship placed uponwhich

care, and inknowledge providingskillprofessionalto exercise reasonable
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(2) (3)client; duty;to that a breach of that and harmlegal services resultant
by of Sicotte,that breach.” Estate 157N.H. at 674legally (quotationcaused

omitted).

not seprior requiringOur cases do establish a ruleper expert
prove of atestimony legal malpracticeto the elements claim. See id. at

(2004).521,674-75; v. N.H.Tierney, “Expert testimonyCarbone 151 528 is
required subject presentednot where the is within the realm of common

knowledge everyday experience.” of Sicotte,and Estate 157 N.H. at 673-74
omitted).(quotation “Expert testimony required subjectis where the

science,so topresented distinctly professionis related some or occupation
beyond average (quotationas to be the ken of the Id. atlayperson.” 673

omitted). circumstances,exceptional expert testimony is neces­“[AJbsent
sary juryto inform the the skill careregarding ordinarilyand exercised by

omitted).tolawyers proveand a thereof.” at 674 (quotationbreach Id.
instances,“in mostAdditionally, expert testimony is also to proveneeded

omitted).(quotationcausation.” Id. “Unless the causal link is orobvious can
evidence,be by expert testimonyestablished other may be essential to

omitted).prove lawyerwhat the should have done.” (quotationId. “[EJxpert
testimony proximateon is inrequiredcause cases where determination of

laythat issue is not one that people ordinarily competentwould be to
omitted).make.” Id. (quotation

Thus, although we have stated that expert testimony generallyis
cases,inrequired legal malpractice we nothave foreclosed possibilitythe

that a plaintiff may prove the elements of legal malpractice without expert
(2002).369,testimony. Wong Ekberg,See v. 148 N.H. 374 mayThere be

which attorney’ssituations in an is so“negligence patent and conclusive
that persons conclusion,”reasonable can reach only (quotationone id.
omitted), “expert asand evidence to the standard of andcare deviation

(Nev.McDonald, 263,unnecessary,” Allyntherefrom v. 910[is] P.2d 266
1996). Adams, (1stWagenmann 196, 1987)See v. 829 219F.2d Cir.

“[cjourtsthat in(recognizing jurisdictionsother have . . . dispensed with
any expert testimony cases,inrequirement egregious especially those in
which an attorney fails to act once representhe has undertaken to a
client”). anWhether was inattorney negligent failing to file a claim before

maythe statute of limitations aexpired be such situation. See v.Williams
(D.D.C. 1996)46,F. 50Callaghan, Supp.938 (“Allowing a statute of

runlimitations to is an ofexample type by attorneythe of conduct an which
can be negligentfound as a matter of common knowledge.”); House v.

(Ill. 1977)Maddox, 580,360 N.E.2d App.584 Ct. that(concluding the“[i]n
case,instant .[legal malpractice] .. the to thecomplyfailure with statute

of apparent laymanlimitations was so agrossly that would have no
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omitted));and Giron v.it”appraising (quotation ellipsisindifficulty cf.
2005)(Colo.821, inApp. (concluding, legalCt.124 P.3d 825-26Koktavy,

case, a certificate of reviewplaintiff requiredthat was not to filemalpractice
“to establish the standard of careexpertthat she consulted withverifying

applicablefile a within thefailure to caseregarding defendant’s][the
limitations”).ofstatute

that, aHowever, “as matterdisagree plaintiff’s argumentwe with the
failure to file alaw,... legal premiseda claim of on the claimmalpracticeof

does disclosure anrequirestatute of limitations not ofapplicablewithin an
added.) theregardingSome cases statute ofexpert (Emphasiswitness.”

testimony. Formay require expert example:limitations

uncertain,statute at was ifapplicabilitythe of the issue[I]f
the accrual date of the claimquestions regardingsignificant

existed, existed,tollingor if ofregardingissues the statute the
ordinaryextend the realm ofmight beyond experiencecase and

of the thus an witness toknowledge layman, requiring expert
the of the of care.attorney’s dutyestablish breach

266; 11-P-886,P.2d at v.Allyn, McDonough,910 see also No. 2012Sheffer
(Mass. 2012)1957865, 1,at *1 decisionApp. (affirmingWL Ct. June that

claimdetermining malpracticeof when the medical arose“complexity
care,opine legalan to on the of and thatrequired expert standard without

aplaintiff genuine anyan the had not issue as to materialexpert presented
fact”). toConsequently, expert proveistestimony required legalwhether

aon a failure to file claim within the statute ofmalpractice premised
ofdepends uponlimitations facts case and whether arespecific theythe the

knowledge”“within the realm of common or the ken of the“beyond average
Sicotte, atEstate 157 N.H. 673-74. This conclusion islayperson.” of

our of aprecedent examining allegations particularconsistent with of the
necessitya ofreviewing expertcase when trial court’s decision on the

See, 674-75;Carbone,testimony legal malpractice e.g.,in a case. at 151id.
528-29;Wong,N.H. at at148 N.H. 374.

Here, the trial court the motion togranted defendants’ dismiss
“the to disclose an ofplaintiff... expert capable establishingbecause failed

thatthe standard of care and the breach standard of care as well as theof
proximate injuries.”cause of the The trial court based its decisionalleged

that, attorney,on rule the extent an incategoricala to which the“[b]ecause
care, timelyof a claim to file a action notinvestigateexercise due should is

jurya common a would able to theknowledge,matter of not be evaluate
testimony.”the actions without ofadequacy attorney’s expertof the aid

omitted.) rule,(Quotation adopted unqualifiedhave not such anBecause we
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intrial erred a matter of law thegrantingthe court as motion to dismiss.
See, Carbone, 151 ate.g., (explainingN.H. 528-29 case was not “one of those

casesexceptional [thewhere breach of the of caredefendant’s] standard
legalwas causeobviously plaintiffs] injuriesso the of that expert[the

was not 148testimony required”); Wong, N.H. at 374 of(affirming dismissal
legal claim for lack ofmalpractice expert testimony because evidence of
negligence patentwas not “so personsand conclusive that reasonable

omitted)).onlyreach one conclusion” (quotationc[ould]
The that courtargues correctlydefendant the trial claimdismissed the

the “factual at inplaybecause issues the case ...underlying preciselyare
type require expertthe that anddisclosure” the was notunderlying case

an satattorneyone “where idle thewhile statute of limitations ran on his
client’s claim.” the defendantAlthough argumentarticulates a fact-based
on appeal, develop argumenthe did not this before the trial court. In

dismiss,granting the defendants’ motion to the trial court did not examine
the specific facts of the case to determine whether the nature of the case
was such that expert testimony required.was

Accordingly, we vacate the trial court’s dismissal order and remand for
proceedings. expressfurther opinionWe no as to whether circum-the

—stances of the case dictate a different result we leave to the trial court
the ofapplication the correct inlegal standard the first instance.

Vacated and remanded.
DALIANIS, C.J., Lynn, JJ.,and HICKS and concurred.
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