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(BarbaraFoundation,NH of Concord R. Keshen onCivil Liberties the
Simoneau,brief), Nixon, PA,Vogelman, Barry, Slawsky & ofand

(Laurrence orally),A. for theVogelmanManchester defendants.

CONBOY, defendants, Brass,Bailey, Rhylan BenjaminThe CatherineJ.
Edwards, Grünewald,DiZoglio, Higgins,Elizabeth Elizabeth Charlene

Lawrence,BrianHopkins, Joseph, Kelly,William Michael Matthew Keith
Martin, Powell, Richards,Pannapacker, KatherynChristian Tara Matthew
Talbert, Wolczko, J.)of Courtappeal ruling (Lyons,and Leah a the Circuit
that a ofthey City establishingviolated Manchester ordinance a park

N.H.,MANCHESTER,top.m.curfew of 11:00 7:00 a.m. See CODE OP
(2012).(2010);§ argueORDINANCES 96.04 RSA 47:17 The defendants that

anthis amounts to unconstitutional theirruling infringement speechof free
rights. We affirm.

I

The facts are drawn from the trial orderfollowing court on the
to bydefendants’ motion dismiss or are otherwise thesupported record. In

2011,October the defendants inparticipatingwere a movement known
nationally Theyas Wall Street.Occupy participated in the movement in
Manchester, operating under the name Occupy Hampshire.New One
defendant that tactic.explained “[o]ccupyis a inOccupy stayingmeans one

until your are Theplace grievances addressed.” individual inparticipants
Occupy Hampshire issues,New had a rangebroad of orgrievances
including wars,the involvement of the United inending foreignStates

Reserve,eliminating limitingthe moneyFederal the influence of on elected
officials, bailouts,the lackprotesting jobs,of bankchallenging and elimi-
nating in theinequality distribution of wealth.

15,On October more than 300 NewOccupy Hampshire participants met
Park, a city parkat Veteran’s in Manchester. Because the participants

Park,learned that the were atpolice holding a benefit Veteran’s they began
intheir “occupation” Victory Park instead. Approximately forty people

stayed overnight in ten to Prior to at park,fifteen tents. themeeting the
participants had formed several committees to manage group,the including

safetya responsible cleaningcommittee for andparkthe mediating
disagreements, a logisticsand committee responsible for theaddressing

food, tents,participants’ relatingneeds to such items as and clothing. They
up portableset toilets and forarranged participants to shower in nearby

homes. The alsogroup policies prohibiting litteringestablished and the use
drugs policeof and alcohol.The one noise toconveyed complaint groupthe

to dramming, participantsdue after which the internalestablished rules for
theywhen drums.would use
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Park,later, to wheredays participantsthe relocated Veteran’sTwo
less thanapproximately occupiedto in ten tentstwenty-five thirty people

Park, toilets,theyin Victory up portableAs settwenty percent park.of the
participantsvarious The intendeddesignated for the committees.and tents

were heard.grievancesuntil theirencampedto remain
11 told the19, shortly policeafter the Manchesterp.m.,On October

curfewparkthat the would enforce thepresent park policein thepeople
to doand those to leave. The defendants declinedpresentordinance asked

Cityfor Ordinanceviolatingand received summonses Manchesterso
96.04, shallrepresent part:in relevant “Parks beparties§ which the states

a.m.,11:00 until 7:00every day year p.m.the of frompublicclosed to the
communityas fireworks and such otherdisplaysfor such functionsexcept

Director, or hermay byas authorized Works or hisbe the Publicprograms
designee.”

them,charges against arguing,moved to dismiss the inThe defendants
rightsthat the of the criminal law to their topart, “application protected

and Federalspeech” Hampshirefree violated the New Constitutions. The
after it the motionhearing,court conducted a which denied defendants’ and

This followed.guilty. appealfound the defendants

II

application parkThe that of the curfewarguedefendants ordinance
which, contend,expressive activity, they protectedtheir issuppressed

I,Part 22 the theHampshireunder Article of New Constitution and First
to This argument presentsAmendment the United States Constitution. a

law, Biondolillo,de novo.of constitutional which we review State v.question
370, (2012).164 N.H. 373

I, pressPart 22 and of the areprovides: speech libertyArticle “Free
therefore, tosecurity Theyessential to the of freedom in a state: beought,

CONST, I, art. 22.inviolably preserved.” pt. Similarly,N.H. the First
prevents passageAmendment the of laws the freedom of“abridging

Const, I. to thespeech.” applies throughU.S. amend. It states the
Fourteenth to the Constitution. Lovell v.Amendment United States

(1938).444, 450 address theGriffin, 303 U.S. We first defendants’ claims
Constitution, inrely onlyunder the State and on federal law to aid our

(1983).Ball, 226,v. 124analysis. State N.H. 231-33

Although Constitution contains robust ofguaranteesthe State free
it to all under allprotection speechdoes not offer absolutespeech,

Biondolillo, 164places.circumstances and in all N.H. at 373. When
onassessing government impermissibly infringewhether restrictions free

“(1) speech protectedthe or at issue isspeech, we assess whether conduct
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(2)Constitution], inby identifythe the nature of the forum order to[State
government maydetermine the extent to which the limit conductthe or

(3)speech, justificationsand then assess whether the for restricting the
Otter,satisfy requisiteconduct or speech the standard.” Watters v. 854 F.

(D.823, 2012);2d 828 Idaho see v.Supp. LegalCornelius NAACP Defense
Fund, 788, (1985); Comm’r,& Ed. 473 U.S. 797 v. N.H.Doyle Dep’t of

(2012).Dev., 215, 220-27Resources & Economic 163N.H. addressWe each
instep turn.

A

I,Part 22 preservesArticle the freeexpressly right speech.to
notAlthough acceptwe do “the view that an apparently varietylimitless of

conduct can ‘speech’ personbe labeled whenever the inengaging the
express idea,conduct to an we . .therebyintends . acknowledge[] that

conduct imbued withmay sufficientlybe elements of communication to fall
Johnson,within of protections].”the Texas v.scope [constitutional 491 U.S.

(1989)397, omitted);404 (quotations and citation see Comley,State v. 130
(1988)688,N.H. 691 that statute(noting although did not specifically

regulate speech, application “mayits have such an effect a prosecu­where
tion under the statute concerns conduct encompassing activ­expressive
ity”).

appeal, urgesOn the State us to “review the questionthreshold of
whether activity protectedthe defendants’ constituted speech,” even
though this was not raised in the trial This tocourt. we decline do. The

argueddefendants to the trial court that their inencampment Veteran’s
symbolicPark democratic,“was a of ofexpression possibilitythe a more

and,just therefore,and economically egalitarian society” warranted con­
stitutional protection. The trial court implicitly adopted position,this noting
that arguedefendants and the State not asdispute applied,“[t]he does that
the encompass[ed] expressiveenforcement action . . . speech.” ‘We have
long held that we will not consider issues on appealraised that were not
presented in the 222Doyle, omitted);court.” at (quotation[trial] 163 N.H.

306, (2002).see also State v. N.H.Boyle, 148 309 weConsequently, will
assume, deciding,without that the inengageddefendants constitutionally
protected conduct. Seeexpressive CommunityClark v. Creativefor
Non-Violence, (1984)288, (assuming,468 U.S. 293 but deciding,not that
overnight in withsleeping connection demonstration was constitutionally

conduct).protected expressive

B

... well that allgovernment“[I]t is settled the need not formspermit
of speech propertyon that it owns and controls.” Soc.International for
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(1992).Lee, 672,Consciousness, “[T]he505 U.S. 678Inc. v.Krishna
depend-must evaluated differon bespeechwhich limitationsbystandards

(quotationat 221163 N.H.Doyle,the property.”character ofing on the
—omitted). categoriesinto threegenerally fallspropertyGovernment

forums, publicand limitedforums, designated publicpublictraditional
bywhichgovernment propertyforum ispublic“A traditionalforums. Id.

andassemblydevoted tofiat has beenby governmenttradition orlong
omitted); also International Soc.and brackets see(quotationId.debate.”

Consciousness, Inc., at 679.505 U.S.Krishnafor
Park, ain which is Manchesterat issue occurred Veteran’sThe events

publicPark is a traditionalthat Veteran’sagreeThecity park. parties
restrictingfor theThus, justificationwhether thewe will assessforum.

publicfor traditionalrequisitethe standardconduct satisfiesdefendants’
forums.

C

stated, rightthe theunder State ConstitutionpreviouslyAs we have
speechof free

time, regulationsand mannersubject placeto reasonablemay be
content-neutral, narrowly significant governmen-serve athat are

interest, for Evenopportunities expression.tal and allow other
addressingwithoutregulates generally,where a law conduct

anmayin it nonetheless effect incidentalspeech particular,
that, constitutionallyisregulation,of like directregulation speech

limited,the of theif it does not exceed boundspermissible
time, and manner standard.placecontent-neutral

omitted);Biondolillo, 163 N.H.(quotation Doyle,164 N.H. at 373 see also
“[fjederal the same standard toprecedent employsat 221. note thatWe

time, ofplace,of on the and mannerconstitutionalityassess the restrictions
Biondolillo,in 164 N.H.taking place publicactivities a forum.”expressive

(2014) (“[T]he2518,373; 134 Ct. 2529Coakley,at see McCullen v. S.
time, orplace,reasonable restrictions on thegovernment may impose

justifiedare withoutspeech, providedmanner of the restrictionsprotected
narrowlyspeech, theyof the that areregulatedreference to the content

interest, theyand that leavesignificant governmentalto serve atailored
(quotationsfor communication ...”alternative channelsopen ample

omitted)).

I, 22 New Hampshirethat “Part Article of theargueThe defendants
than the First Amendment”is more of civillibertiesprotectiveConstitution

test, inscrutiny govern-which theencourage us to the “strictapplyand
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inshow a State interest order for its actions to becompellingment must
omitted.) I,(Quotation previouslyWe have not construed Part Articlevalid.”

22 Constitution to be more than the FirstHampshire protectiveof the New
time,in the context of place,Amendment of the United States Constitution

Rather, we have the same toemployedand manner restrictions. standard
constitutionality typesof these of restrictions as is used underassess the

Biondolillo, 373;See 164 N.H. at 163Doyle,the Federal Constitution. N.H.
at 221. our we decline the defendants’ invitation toprecedent,Given

our standard.broaden

Thus, valid, parkto be the curfew ordinance must be a reasonable
time, place, Doyle,and manner restriction. See 163 N.H. at 221. “If [the]

content-based, it narrowlyrestriction is must be tailored to aserve
content-neutral,government interest.” Id. “If restriction iscompelling [the]

—satisfy slightlyit must a less test itstringent narrowlymust be tailored
to serve a significant government interest” and must “leave open ample
alternative channels for communication.” Id.

The that parkdefendants concede the curfew ordinance is content-
neutral on its face. alsoThey concede that the ordinance advances

interests,significant government including general“the public’senjoyment
facilities, facilities,of park viabilitythe and maintenance of those the

health, welfare,public’s andsafety, protection cityas well as the of parks
public propertyand from overuse and unsanitary conditions.” The defen-

however, ordinance, them,dants thatargue, parkthe curfew as toapplied
narrowlyis not tailored to serve significant governmentthese interests.

They theycontend that “took into account each of governmentthe interests
in planning executingand the occupation.”They highlight willingnesstheir
to accommodate uses of thecompeting park by beginning the inoccupation

Park;Victory their concern for public safety by enforcingand welfare a no
drugs or alcohol and thepolicy patrolling park preventto assaults and
disruptions; and their attention to maintaining parkthe facilities with

details that “left the inclean-up park shape theybetter than when found it.”
Consequently, they argue that no apply“[t]here was need to the ordinance
to constitutionally protected inactivity protect govern-[their] order to the

in park.” disagree.ment’s interest the We

ofrequirement tailoring“[T]he narrow is satisfied so long as the
regulation promotes governmenta substantial thatinterest would be
achieved less effectively regulation.”absent the v. Rock AgainstWard

(1989)Racism, 781, omitted).491 799 (quotationU.S. and ellipsis There is
no doubt that may city parksManchester restrict the hours that are open
as a means of achieving governmental publicthe interests in protecting
safety Clark,and welfare maintaining parks.and the condition of the See
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(“No speechaside from its onimpactat one contends that468 U.S. 298-99
theparks beyondin isovernight sleeping publicoragainst campinga rule

enforce.”); Breier, 322the to Peters v.powerconstitutional of Government
(E.D. 1971)1171, facially(concluding park curfew wasF. 1172 Wis.Supp.

hours ofit the area that is restricted and theconstitutional where “defines
Trantham,notice”); v.appropriate Peopleand for“providesthe curfew” cf.

1984) as535, (App. Super. (upholding,544 Ct.Rptr. Dep’tCal.208
reasonable, and “itsregulation finding proscriptionlate closurenight park

duringremaining, loitering any parkor inanyone entering, staying,against
overbreadth”).not void ornight vaguenesslate hours ... is forthe

that the toargument suggests city requiredThe wasdefendants’
regulation theyan wereexception legitimatemake an to otherwise because

in the“thoughtful park,” “accommodate[d]and considerate their use of
topark,” arrangements “negativelyuses the and made avoidcompeting of

health, in thetheythe and welfare while wereaffect[ing] public’s safety
determine,however,conclude, city requiredis toWe cannot that thepark.”

basis, aits interests incase-by-case significant implementingon a whether
time, likelyrestriction to be “Plausibleplace, and manner are affected.

well in suchpolicy arguments might support [requiring]be made ofpublic
it no means that it is constitution­exception, bybut follows therefore[an]

mandated, it clear that... the would evenally suggested exception[]nor is
Vincent, 466Taxpayersv.constitutionally permissible.” Citybe Council for

(citation omitted)(1984)789, that,(concluding although argu­815-16U.S.
that ordinanceexceptions city prohibiting postingments could be made to

— such ofsigns public property signs carrying typeson as for certain
— onmessages severity impact activity,have lessened of expressivewould

mandated). Determining,not on anexceptions constitutionallysuch were
basis, to thespecific group posesad hoc whether a individual or a threat

city’s maintaining parkinterests in the curfew could vest unbridled
and,in a create ofconsequently, grantingdiscretion decision-maker a risk

Montenegroto See v. N.H. Div. Motorexceptions speakers.favored of
(“[I]f(2014)Vehicles, 215, 222 arbitrary discriminatory166 N.H. and

forprovide explicitis laws must standardsprevented,enforcement to be
omitted)); Countysee also v.apply (quotation Forsyththose who them.”

(1992).Movement, 123, suchNationalist 505 U.S. 133 We cannot condone
(2002)Disk, 316,534Chicagoan outcome. See Thomas v. Park U.S. 323

(“Where enjoys undulythe official broad in determin­licensing discretion
a a risk ordeny permit,whether to or there is that he will favoring grant

Vincent,content.”); 466 atspeech Taxpayersdisfavor based on its U.S.for
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(“To appellees’ speechan for not theseexception political816 create and
a inspeech engagingother of create risk oftypes might constitutionally

discrimination.”).forbidden content

Moreover, of depends“the the on relation itvalidity regulation the
government correct,overall the to notproblembears to the seeks on the

it ingovernment’sextent to which furthers the interests an individual case.”
Ward, 801; Consc.,491 at see v.U.S. also Int’l Soc. Krishna 452Heffron for

(1981)640, that(noting inquiry constitutionalityU.S. 654 into rule’s “must
only respondents], organizationsinvolve not but also all other that[the

to if . .. maywould be entitled the rule not be enforced respect[act] with
Clark,to Inrespondents]”). the United States Supreme[the Court

a Park regulationconsidered “whether National Service prohibiting camp­
ing parksin certain the appliedFirst Amendment when toviolate[d]
prohibit sleepingdemonstrators from in Park Mall inLafayette and the

aconnection with demonstration intended to call attention to the plight of
Clark,the at 289.homeless.” 468 U.S. The Court concluded that the First

did not regulation,Amendment invalidate the thatnoting the“[a]bsent
prohibition sleeping,on there would be groupsother who would demand
permission byto deliver an asserted message camping Lafayettein
Park[,] . the. . and denial of to . . .permits presentothers would difficult
problems for the Park Id. at CourtService.” 297.The determined that the

—regulation the government’sserved interest “maintaining parksthe ...
—in an and intactattractive condition” because the prohibition“[w]ith ...

at least . materialize,some around-the-clock demonstrations . . will not
296,297.be[and] others will limited in size and duration.” Id. at The Court

explained that the regulation scrutinysurvived constitutional in part
parksbecause “the would more harmexposedbe to without the sleeping

prohibition than with it.” at 297.Id.

appliesA similar analysis here. The asinquiry to whether
parkManchester’s curfew ordinance is constitutional must onlyinvolvenot

defendants,the but all other or thatgroups individuals would be entitled to
use the if thepark ordinance were not with respectenforced to the

way,defendants. Looked at in the potential impactsthis from overnight
occupation would make it difficult for tocitythe achieve its interest in
protecting public safety and welfare maintainingand the condition of the
parks. We find unavailing argumentthe defendants’ that they should have
been toallowed use the park overnight “they engagedbecause in[we]re
constitutionally protected “All whoexpression.” those would resort to the
park[] use,bymust abide valid just they[its]otherwise rules for as must

laws,observe the traffic regulations,sanitation and laws to preserve the
public Id. at itpeace.” agreed city298. Because is that the significanthas a
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and becauseadequately protected,that areensuring parksin itsinterest
the curfew thanefficiently parkachieved withoutinterest would be lessthat

it, tailoring.of narrow Seeregulation requirementsatisfies thewith the
Ward, at 799.491 U.S.

D

enforcingalso that the curfew ordinance wasargue parkdefendantsThe
itthem, open amplenot leaveappliedas to because didimproper,

Theyfor that their continuousarguechannels communication.alternative
message.necessary Theyin the to communicate theirpresence park was

not, operation,the hours ofthey using onlythat could parks’assert
govern-democraticegalitarian, transparentthe kind of“actually establish

country.”for We with the defendants’they aspire disagreement that [the]
that the channels for communication available toalternativeargument

their message.them were insufficient to communicate
First,argument. they argue thatpress two-prongedThe defendants a

for would“[u]tilizing alternative channel communication re­[an] [have]
. . . each at 7 a.m.quired] setting up park morningtents in the and then

adjoiningand them on sidewalk at 11taking reassemblingthem down the
“not a viablep.m.” they argueThen that the sidewalk was alternative

would havethey potentiallychannel of communication” because been
to arrest criteria in Albers for“subject... blockageunder the enunciated

Albers,of or traffic.” v. 113the sidewalk interference with See State N.H.
(7th(1973); 899,132, 137-38 Peterson,v. 906see also Gresham 225 F.3d Cir.

2000) (“[A]n than merely theoreticallyalternative must be more available.
well.”).It realistic asmust be

rights“The of and while fundamental inspeech assembly,free
society, witheveryone opinionsour democratic still do not mean that or

may any public anyto a at and atexpress group placebeliefs address time.”
omitted).Albers, N.H. at 138 defendants were to(quotation113 The able

in mannermessage they duringcommunicate their the that wished the
park open. eight parkhours the was As to the hours when the wassixteen

closed, ofinability petitionerswe cannot that the the to theoccupyconclude
anpark protectedconstituted unreasonable restriction on their speech.

Although utilizing message duringanother forum to communicate their the
defendants,park may theyhave the notcurfew inconvenienced were
choice, thatconstitutionally providesentitled to their “first or best or one

Gresham,or 225 F.3dspeech.”the same audience for the at 906impact
(citation omitted).

argument persuadenot usuponThe defendants’ based Albers does
Albers, aconstitutionalityIn considered the of statuteotherwise. we
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action,”from afailure “to withdraw mob where mob actionpenalizing was
orassemblyas “the of two more to do an unlawfulpersonsdefined act.”

omitted).Albers, at113 N.H. 133 We(quotation acknowledged that the
ininterests the statute included “theenforcing preventionState’s of . . .
traffic, blockageinterference with of sidewalks or to buildings,entrances

disruption publicand of the normal functions of Id. atfacility.”the 137-38
omitted). However, we did so in the context(quotation of a statute whose

proscribe assembly“was to of forpurpose personsthe the specificpurpose
”in ‘imminent action.’ atengagingof lawless Id. 136. We concluded that

merely“the statute aims to the of andpunish right subjectsabuse the
Itto no restraint of aims atspeaker indispensable right. abuses.” Id. at 139.

omitted).ellipsesand in Albers that(quotation Nothing implies citizens
tosubject communicatingwould be arrest when on public streets or

in thatwayssidewalks do not otherwise violate valid or regulations.laws
a position contrary that,Such would be to well principlethe settled

traditionally openwith the character of public“[c]onsistent streets and
sidewalks,... government’s abilitythe to in suchspeechrestrict locations

” McCullen,‘very course, however,is limited.’ 134 S. Ct. at Of2529. we can
make no torulingadvance as the constitutionality any particularof

onpotential activity; any decision that would hingeissue on the specific
facts and circumstances of such future conduct.

we hold thatConsequently, Manchester satisfied the requirement that
alternative channels of communication openremain to the defendants even
though maythose channels have been for purposesless effective their than
those which the defendants would have preferred. See Coalition for

(11thAtlanta, 1301, 2000)v. CityAbolition Mar. 219 F.3d 1319 Cir.of of
(recognizing citythat “satisfy requirementcould the that alternative
channels of communication open plaintiff]remain to even if[the those

maychannels be less than plaintiff] prefer” (quotation[theeffective would
omitted)).

Ill

The thatforegoing §demonstrates City 96.04(A),Manchester Ordinance
defendants, I,appliedas to the is valid Part 22under Article of our State

regulation time,Constitution as a place,reasonable of the and inmanner
city’s parkswhich the used.may be Because the Federal Constitution

protectionoffers the defendants no greater than the State inConstitution
circumstances, Biondolillo, 376;McCullen,these see 164N.H. at 134 S. Ct.

2529,at we thereach same conclusion under a federal analysis.

Affirmed.
Dalianis, C.J., Lynn,HICKS, Bassett, JJ.,and and concurred.


