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167:16-a,of RSArequirementsexpresstheAccordingly, because
that thecorrectly determinedIV(b)(2) met, trial courtthehave not been

recoverya of assistanceestate fromthe decedent’sexemptdid notstatute
DHHS.by

Affirmed.

BASSETT, JJ.,HICKS, CONBOY, concurred.DALIANIS, C.J., andand
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(John the andon briefof G. VanacoreOffice,Law ConcordVanacore
for theorally), petitioner.

(.AndrewR.Steere, PA, SchulmanGetman, of Manchester&Schulthess
respondent.for theorally),on the brief and

Eskeland, therulingreview of a ofLynn, David seekspetitioner,TheJ.
(board) HampshireNew Retirementrespondent,of theof trusteesboard

disabilityfor an accidental(NHRS), applicationhisdenyingSystem
affirm.pension.retirement We

I

work at thepetitioner beganfacts. ThefollowingthesupportsThe record
and, accordingly,in 1990of Fish and GameDepartmentHampshireNew

2013).(Supp.100-A:3of the NHRS. See RSAmandatorya memberbecame
with benefits23,2009, and his wife met NHRSpetitionertheOn December

filled out acounseling.for WeaverWeaver retirementspecialist Stacie
theirform, to memorializepetitioner signed,which thetopicdiscussion

ofform, topicretirement as themarked “service”meeting. On this Weaver
brochure.a service retirementgave petitionerand thetheir discussion

disability” retirements werenor “accidental“ordinary disability”Neither
notdiscussion, applicable.instead were marked asas of buttopicsmarked

subject”the ofbrieflywife “broachedmeeting, petitioner’sAt this the
but, “very against”was disabil-petitionerthat thedisability givenbenefits

did notpetitionernot ask for details. Theat that didity point,retirement
that thetestified hadmeeting.at the Weaverdisabilitymention benefits

disabilityhim a retire-so, withprovidedshe would havepetitioner done
certified to assistspecialisthim to a benefitsand referredment brochure

process.retirementdisabilityhim with the
to fill out a2010, office6, went to the NHRSAugust petitionertheOn

mostthat he met with the NHRS’sAt timeapplication.service retirement
Forrestall, the serviceAnn who reviewedexperienced specialist,benefits

Weaver, alsoForrestallthe Likepetitioner.checklist withretirement
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that, benefits,disabilitytestified had the mentionedpetitioner she would
a himcompletedhave different checklist and to forencouraged apply both

disability simultaneously.service and benefits
1, 2010, DepartmentOctober the retired from thepetitionerOn of Fish

Game and oftwenty years service,and with three months creditable at
he hispoint began receiving pension.which service retirement heAfter

retired, a friend petitionertold the that he should have aretired on
disability retirement allowance rather than on a service retirement allow-

conversation,aance. As result of this and retired,three months after he the
filed with the NHRS an forpetitioner application disabilityaccidental

injuriesretirement based work-related inupon he sustained 2002and 2004.
13, 2011,December the board theaccepted hearingsOn examiner’s

petitioner’srecommendation to the fordeny application accidental disabil-
ity retirement. The recommendation was auponbased medical certification

the petitioner permanentlythat was not incapacitated by a work-related
full-time,injury accommodation,because he had worked without for six

years following recently acceptedhis most workers’ compensation injury.
thatpetitioner timely requestedThe the board reconsider its decision

denying application,his the board request hearingsand referred the to the
examiner.1

reviewing reconsideration,In the for therequest hearings examiner
jurisdictionalaware of a potentialbecame issue and notified the petitioner

that, because beneficiaryhe “was a when forappliedhe retire-disability
ment, his tomembership appears have terminated and the ofBoard

appearsTrustees to lack ajurisdiction disabilityto award him retirement.”
a three-dayAfter thehearing, hearings examiner recommended that the
find that it jurisdictionboard did not have grant disabilityto accidental

2013).topursuant (Supp.retirement benefits RSA 100-A.-6 The board
8,2013,the onaccepted Januaryrecommendation and this appeal followed.

II

petitioner First,The argumentsmakes three on appeal. argueshe that
disabilitythe erred in hisdenyingboard accidental retirement application

ajurisdictional groundson because statutory exception would have allowed
applyhim to for those for toup yearbenefits one after his retirement date.

Second, argueshe that the NHRS fiduciary duty bybreached its to him
providing inaccurate advice about the date heby which needed to forapply

1 hearings process “appeal”to anThe examiner referred this internal as to the board.
However, request decision,bodybecause the made towas the same that made the initial we

apt description request reconsideration,abelieve more for whichis a is how we thedescribe
RULES,process (referring rehearingin the text. See N.H. Ret.ADMIN. 204.10 to “motions for

reconsideration”).or
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Third, that the failureargueshe NHRS’sdisabilityaccidental retirement.
mutuala unilateralinformation constitutedprovideto accurate and/or

fact, to his service retirementof thus the board rescindenablingmistake
disability Wehim for accidental retirement.applyand allow toapplication

in turn below.argumentaddress each
review, ajudicialnot for writprovide100-Adoeschapter“Because RSA

to a decisionaggrieved byavailable aremedy partyof certiorari is the sole
(2013)Carrier, 719,165 720 (quotationsof the Petition N.H.NHRS.” of

omitted). withillegallyof is whether the board actedstandard review“Our
law, wherebythe itauthorityto or observance ofrespect jurisdiction,

made, orlegally reasonablyarrived at which cannot or bea conclusion
arbitrarily, unreasonably, or Id.capriciously.”abused its discretion or acted

omitted). tofindings“It is function to make de novo ornot our(quotations
the Id. and bracketsjudgment (quotationssubstitute our for that of board.”

omitted).

A

that the contained in RSApetitioner argues statutory exceptionThe first
100-A.-6, disability yearV members to for benefits within oneapplyallows

ceasing Resolving requires engageof this issue that wemembership.their
in Assoc. N.H. v.statutory interpretation. Employees’State Stateof of
N.H., 730, (2011).161 738 “The of is ainterpretationN.H. a statute

law, statutoryof which we de novo!’ Id. “In matters ofquestion review
are the final arbiter of intent of asinterpretation, legislaturewe the the

in words of as a whole.” Id. firstexpressed the the statute considered “We
itself, and, thatlanguage possible,look to the of the statute if construe

language meaning.” interpretto its and Id.according plain ordinary ‘We
the written not thelegislative intent from statute as and will consider what

language legislaturehave said that the not seelegislature might or add did
fit ofparts togetherto include.” Id. ‘We construe all a statute to effectuate

“Moreover,and or Id. weunjustits overall avoid an absurd result.”purpose
isolation,in thephrasesdo not consider words and but rather within

context of as a Id. “This us to discern thethe statute whole.” enables better
in lightand to of thelegislature’s interpret statutory language policyintent

byor to the scheme.” Id. at 738-39.purpose sought statutorybe advanced

100-A:6,by language governsWe the of RSA whichbegin examining
disability part:It in theprovides, pertinent “Uponretirement benefits.

...,II in such beanya service member shallapplication groupof member
of on an retirementby disabilityretired the board trustees accidental
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100-A:6,11(c)(1).2allowance” if certain medical criteria are met. RSA There
requirements applyare thus two to for accidental retirement:disability

first, “member”; second,and,apersonthe must be the must “inmember be
(2013)100-A:1,Xservice.” RSA defines as “any person“member” included

in ofmembership system, providedthe the retirement as in RSA 100-A:3.”
100-A:3, provides, part,RSA V in relevant that “[a] member shall cease to

a beneficiarybe member if... he or she a orbecomes dies.”A beneficiary,
turn,in “anyis defined as aperson receiving retirement allowance or other

100-A:1, (2013);benefit as herein.” XIprovided RSA see also RSA 100-A-.7
(2013) service,that if a is to(providing beneficiary restored “the beneficia-

cease,ry’s allowance shall beneficiaryretirement the shall again become a
member of the retirement andsystem beneficiarythe shall contribute at

100-A:16,1(a)” added)).payablethe topercentage pursuant RSA (emphasis

clearlyThe statute states that an individual must abe member to
apply disability allowance,for an accidental retirement and that an
individual cannot be both a “member” “beneficiary.” petitionerand a The

he beneficiary beganconcedes that became a when he his servicecollecting
statute,retirement pension. plain then,Under the oflanguage the the

petitioner’s as a beneficiary precludedstatus him from meeting the
100-A:6,threshold in“membership” requirement laid out RSA and thus

from for accidentalapplying disability retirement.

The thatpetitioner argues even he athough beneficiarywas at the
time he forapplied retirement, 100-A:6,accidental disability RSA Y
permitted boardthe to waive the requirement. Thismembership statute
states:

The provisions of this paragraph apply,shall notwithstanding
any provisionsother of 100-A:6 contrary.RSA to the The ofboard
trustees, as justicethe interests of may require, may waive the
requirement that Ia or IIgroup group member be atin service
the applicationtime is for ordinarymade and disabilityaccidental

section,retirement benefits under this provided that application
disabilityfor retirement benefits is withinmade one ofyear the

date the member’s contribution to the HampshireNew retirement
system ceases.

added.)(Emphasis The andplain ordinary meaning of the statutory
notlanguage support petitioner’sdoes the argument. The statute states

that maythe board requirementwaive the athat IIgroup member be in

2 employed by Department groupConservation officers the of Fish and Game IIare members
VII(a) (2013).100-A:1,of the NHRS. See RSA
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retirement; notit doesdisabilityforappliestime or sheservice at the he
Thus,a at that time.the be memberthat individualrequirementwaive the

retired,a who had notfor to memberprovision apply, example,this would
To theacceptthanin to reasons other retirement.but was not service due

intoimportrequired languagewe would be topetitioner’s interpretation,
include, a task notfit to we arethat the did not seelegislaturethe statute
Assoc., N.H. at 738.161Employees’to See Statelibertyat undertake.

100-A:6,that RSA V is a narrowagree with the NHRSAccordingly, we
only require-of “inthat waiver the service”statutory exception permits

ment, membership requirement.thedoes not affectbut
if doesstatutory exceptionthat thearguesThe further evenpetitioner

ofnot, face, membershipof the userequirement,on waiver thepermitits
in ofother the statutephrase partsthe “member or retired member”

of the “member.” RSAambiguity to the definition term Seecreates an as
(d).100-A:6, 111(c), by usingthat thispetitionerthe assertsSpecifically,

Thus,a can beneficiary.that also be aphrase, suggeststhe statute member
asserts, legislativeit that allows to consultambiguityhe creates an us

the of Wehistory guidance interpretingfor in definition “member.”
disagree.

whole, we that theconsidering phraseIn the statute as a conclude
First,create the termambiguity.“member or retired member” does not

V,100-A:1, 100-A.-3,1,X asclearly in RSA and RSA“member” is defined
(2013)terms,By own 100-A:1 defines certaindetailed above. its RSA

in unlesschapterused a differentphrases [RSA 100-A]“words and as
100-A:1by (emphasisis the context.” RSAmeaning plainly required

Personnel, 158added); Assoc. N.H. v. N.H. Div.Employeessee State of of
(2009).338, Here, weargue,N.H. the does not nor dopetitioner341

conclude, thatrequires” departthat the context us to from“plainly
Second,of use of “or”section’s definition the term “member.” the the word

in the shows that a retired is“member or retired member” memberphrase
Rather,meaning theynot a within of the statute. are distinctmember the

thus,and, the term not doubtterms use of the “retired member” does cast
Third,meaningon the of the defined term “member.” the statuteplainly
“retiree,”interchangeably with see RSAuses the term “retired member”

(2013), term to100-A:13,11(a) showing, imprecisely,albeit that the refers
(2013)current, 100-A:13,Iformer, not of the NHRS. See RSAmembers

“retirees”); 100-A:1,see XXIIIfrom also RSA(distinguishing “members”
(2013) aas active service with(defining “retirement” “withdrawal from

the hereof’provisions (emphasisallowance undergrantedretirement
added)); 100-A:1, (defining “beneficiary” “any person receivingRSA XI as

other as herein”provided (emphasisa retirement allowance or benefit
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added)); 100-A:3,RSA that a(statingV “member shall to acease be
if “he or a beneficiary”).member” she becomes

we phraseBecause find that the “member or retired member” does
not theambiguity, statutory exceptioncreate and because is onclear its
face, need not the thelegislative historywe consider of retirement statute.

(2011)673,See Leader v.N.H. N.H.Corp. Sys.,Union Retirement 162 676
(“When statute,a we first lookinterpreting plain meaningto the of the
words and will iflegislative history onlyused consider the statutory

omitted)).(quotationislanguage ambiguous.” We also need not theaddress
requirementsecond that a member “in to applybe service” for disability

retirement, as the did not meetpetitioner membershipthe requirement.
we that the NHRS didAccordingly, conclude not err when it thatfound the

petitioner was from forprecluded applying accidental disability retirement
longerhe was a statutorybecause no member and no toexception

membership applied.

B

petitioner arguesThe next that the NHRS breached its tofiduciary duty
him by providing inaccurate advice regarding disabilityhis retirement
application. Specifically,he contends that the was obligatedNHRS to tell
him he disabilitythat needed to for beforeapply retirement he retired and
that, informed,he been accuratelyhad he would applied disabilityhave for
retirement rather than this argumentservice retirement. We find unavail-
ing.

trusts,“Under the common law of the owesboard the NHRS
a fiduciary obligationmembers and beneficiaries manageto the NHRS for

ofthe benefit its andmembers beneficiaries.” Petition 142Barney, N.H.of
(1998)798, omitted).(quotations However,802 and brackets we have held
dutythat requirethis “does not the toboard intervene and counsel each
Id. (quotations omitted);member.” and citation Maxa v. John Aldencf. Life

(8th 1992)Co., 980, 985Ins. 972 F.2d Cir. the(noting that of courtsmajority
imposedhave not ERISAupon plan dutyfiduciaries the to individually

notify of theparticipants specific generalof aimpact plan’s uponterms
them). read chapter placing“To RSA 100-A as an onobligationsuch the
NHRS would render it a financialeffectively counseling and investment
service, a service far comprehensive requiredmore than that of the board
in its ascapacity Barney,trustee.” 142 N.H. at 802.

The that thepetitioner’s argument fiduciary dutyNHRS breached its
First,to him forfails several reasons. because the is not financialNHRS a

service,andcounseling general dutyinvestment it had no tofiduciary
allpetitioner possible particu-advise the about retirement options. This is
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inonlythat was interestedthat the indicated hepetitionerlarly givenso
Second,disability retirement.“very against”andretirement wasservice

circumstances, itunder “couldconcedes that certainalthough the NHRS
specifica toduty respecta to member withspecial fiduciaryundertake

member,”that the record not contain evidence thatto doesadvice rendered
fiduciary dutyrise to under the circumstancesgiven specialhave awould

458, 462144N.H.Plymouth College,v. Statepresented here. See Schneider
(1999) (“A has. . . exists influence beenfiduciary whereverrelationship

been andreposed betrayed.”and or confidence hasabusedacquired
omitted)). the examiner found thatcontrary, hearingsTo the(quotations

retirement,disabilityregardingdid not advice butpetitionerthe seek
Further, there is noupon onlywas focused service retirement.3instead

record, find,not that thehearingsin the and the examiner didevidence
anyor in toup way sought advise theindependently broughtNHRS

ato his retirement on servicepetitioner disability priorabout retirement
(itCarrier, is not to make de novopension. N.H. at 720 our functionSee 165

board).fact, for the Forjudgmentof or substitute our that of thesefindings
reasons, findingconclude did not err in that the NHRSwe that the board

duty petitioner.not a to thefiduciarydid breach

C

that the inaccurate adviceFinally, petitioner arguesthe NHRS’s consti-
mistake,a unilateral a mutual the torequiringtuted either or thus board

his allowance and him to forreapplyrescind service retirement allow
disability employeesretirement. He contends that certain of thespecifically

mistaken time frame within could forapplyNHRS were as to the which he
retirement, by they acceptedas in fact that hisdisability partevidenced the

after he retired adisability alreadyretirement had underapplication
pension. again,retirement Once we disagree.service

relief,mutualIn order for of mistake to afford therethe doctrine
the andallegedmust be a causal connection between mistake some

3 hearings following findings:The examiner made the

disabilityweight of the that Mrs.evidence indicates Eskeland asked about[T]he
Petitioner, subject of theretirement at least once but that the the retirement

testimonycounseling, applying a ofwas focused on for service retirement. The two
counseling procedureSpecialists they aBenefits that would have followed different

apply disability alongforif the Petitioner had indicated he wanted to a retirement
signaturethe Petitioner’s on a retirementwith his service retirement and

disabilitycounseling supportthat the conclu-checklist that indicated was “N/A”
employees system withthat he did not seek the advice of the of the retirementsion

1/20/12,disabilityregard afterto a retirement until he had retired.
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by party seekingdetrimental action the relief. See Derouin v. Granite State
(1983)(“WhereInc., 145, 147123N.H.Realty, the to aparties transaction

to a whichmutually assumptionare mistaken as basic on contractthe is
transaction,made a theupon agreedand that mistake has material effect

added)).theby adversely party.”the contract is voidable affected (emphasis
Here, the of inemployeesbecause actions the NHRS accepting his
application disabilityfor retirement occurred the petitioner hadafter
begun receiving allowance,a service retirement such conduct could not
have hisimpacted original retirement decision.

mistake,forAs unilateral we have observed that is“Rescission
aavailable when unilateral mistake relates theto substance of the

consideration, it despite care,occurred ordinarythe exercise of enforce­
unconscionable,ment would be and the other can beparty returned to the

status 142 N.H. at “Aquo.” Barney, 802. is amistake belief that is not in
omitted). Here,accord with the (quotationsfacts.” Id. even if assumewe

a person’sthat ofunderstanding meaningmistaken the of a statute could be
mistake,sufficient to invoke the doctrine of unilateral but see State v.

Stratton, (1989)451, 457 excuse.”),132N.H. (“Ignorance of the law is no the
record not petitioner’sdoes show that the belief that he could convert to a
disability retirement he beganallowance after areceiving service retire­
ment isallowance consistent with the exercise of ordinary care. As noted

the thatpreviously, hearings officer found when the petitioner first met
Weaver,Ms. subject”with his wife “broached the disabilityof retirement.

Yet, he was in pursuing optionnot interested that and inquirymade no into
the requirements applicableand limitations on his toability choose
disability retirement. Nor does the petitioner any developedoffer argu­

how,ment as to or iswhy, it unconscionable to limit him to the benefits he
currently hisreceives under service retirement pension. AppealSee of

LLC, (2013)England 267,Northern New Tele. Operations, 165 N.H. 275
(judicial review not warranted for claims unsupported by adequately
developed legal argument). we theAccordingly, find that board did not err
in rejecting argument unilateralpetitioner’s regarding mutualand/or
mistake.

Ill

above,For the reasons stated thatwe hold the NHRS properlyboard
petitioner’sdenied the for anapplication disabilityaccidental retirement

pension.

Affirmed.

C.J., HICKS, CONBOY,Dalianis, BASSETT, JJ.,and and concurred.


