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thecriteria” withcompliedofDES’ review the“analyze [waiver]whether
Rules, Env-SwN.H. Admin.governing such waivers. Seeregulations

202.04(a)(1)(b). disagree.We

theof Undermisconstrues the standard review.petitionerThe
rules, that theprovethe had the burden topetitionerproceduralCouncil’s

(2)“(1) law, statute, rules; ororcontrary to caseDES decision was:
Fur­RULES, 205.14.N.H.arbitrary and Admin. Env-WMCcapricious.”

documents,thermore, testimony,the allowed admit newis toCouncil
(“the21-0:14,1-a council shalland into evidence. RSAobjectsmaterials See

was unlawful or unreasonabledepartmentwhether the decisiondetermine
with andtogether anyrecord evidenceby reviewing the administrative

Rules,Admin.appeal may present”);the to the N.H.testimony parties
analyzeit was for the to theTherefore not error CouncilEnv-WMC 205.07.

— at thetotality including presentedof the the new evidenceevidence
— grantto to was lawfulhearing determine whether the decision a waiver

and reasonable.
reasons, the has notthe we conclude thatforgoing petitionerFor

byits clear of the evidenceshowing preponderancesustained burden of a
unjustthat the decision the Council or unreasonable.of was

Affirmed.

LYNN, JJ.,DALIANIS, HICKS, CONBOY,C.J., and and concurred.
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(ElizabethFoster, attorneyA.Joseph general Woodcock,C. assistant
attorney general, orally),on the brief and for the State.

Rothstein, defender, Concord,David M. chiefdeputy appellate of on the
orally, forbrief and the defendant.

CONBOY, (Houran,Following jury Superior J.),J. a trial in Court the
defendant, Lisa ofCollyns, deception,was convicted theft by see RSA 637:4
(2007), and attempted by (2007);theft unauthorized seetaking, RSA 629:1

(2007).RSA 637:3 the the trialAlthough appealeddefendant court’s denial
of her tomotion dismiss or to set the as convictions,aside verdicts to both
at oral argument appealshe withdrew her of the theft by deception
conviction. Because there was insufficient to thatproveevidence the

attempted another,” 637:3,1,to “propertydefendant obtain the of RSA we
attempted byreverse the theft takingunauthorized conviction and remand.

jury following July 30,2010,The could have found the facts. theOn victim
a purchaseentered into and sale to heragreement sell restaurant to the
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bybuildingin a owned arestaurant was locatedBecause thedefendant.
of property.did not include the sale real Underthe transactionparty,third

bypurchase priceto the fullpayif the defendant failedagreement,this
with”1, 2010, of would “remain theownership the restaurantSeptember

victim.
to11,2010, the failed the balance duepayafter defendantSeptemberOn

restaurant, their contract and entered intorenegotiatedthe partiesfor the
(second Thisagreement agreement).purchase agreementa second and sale

stated, in relevant part:

ofeveryto and month the sumagree payI each[the defendant]
of isuntil the the satisfied.balance $19500.00$500.00
to located thereequipmentI maintain theagree[the defendant]

expense.at owngood running myin condition
thepertainingalso all bills toagree payI to[the defendant]

food, heat, taxes, along[l]ights, phone, (propane)beingbusiness
to of the building.with rent the owner

ownershipI that of the willagree equipment[the defendant]
inpaiduntil the of the isbelong to balance[the victim] $19500.00

monthlyif I timeany myfull. I also that default at onagree
ownership victim].will revert back topayments [thethe business

requiredthe under the secondmonthly paymentsThe defendant made
2010, ofJanuary 2011. In December the landlord theagreement through

within which the restaurant was located served the defendant abuilding
arequest,for rent and an eviction notice. At the defendant’s frienddemand

Alisting equipment potentialan restaurant for sale.posted advertisement
andresponded to the advertisement and met the defendant herbuyer

sale,items andTheyfriend at the restaurant. discussed which were for the
the that some of the wasbuyer equipmentdefendant’s friend informed

andoffsite. for the the defendant’s friendbuyer paid equipment,stored The
Thebuyer receipt signed by buyerthe with a the defendant. wasprovided

the restaurant later thatequipment day.told that he collect the fromcould
returned, unlocked andbuyerthe the defendant the restaurant leftWhen

buyerthe to remove theshortly preparing equip-thereafter. While was
ment, The the police,the came to the restaurant. landlord calledlandlord

takingleft without thebuyer property equipment.and the the
ofcharged attempted bywith one count theftThe defendant was

alleged, part,in relevant that the defendanttaking,unauthorized which
equipmentto “unauthorized control over restaurantattempted exercise

that,victim], in purposelywas the of she advertised theproperty [thewhich
629:1;equipment for sale.” See RSA 637:3.The defendantrestaurant RSA

deception relatingcount to “restau-charged bywas also with one of theft
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Restaurant,”equipmentrant from the ... which the trial court ruled could
property belonginginclude to the landlord. See RSA 637:4.

case,At the close of the State’s the defendant moved to thedismiss
charges, arguing, respect attempted bywith to the theft unauthorized
taking charge, attemptedthat she could not have to steal the ofproperty

agreementanother because the second constituted a conditional sales
only securitycontract and the victim had a interest in the equipment. The

trial court denied the defendant’s motion.
jury guiltyThe returned verdicts on both counts. The defendant

a motion to dismiss or aside the assertingsubmitted set verdicts that the
evidence was insufficient and that verdictsthe were the ofagainst weight

motion,the evidence. The trial court the onfocusingdenied “the express
terms of the contracts”parties[’] concludingand that there was sufficient

upon which a jurorevidence reasonable could find that the defendant
attempted to obtain exerciseor control over the ofproperty another. The
trial court also that thefound evidence did not “preponderate[ heavily]
against the verdicts” so as to therequire verdicts to be aside againstset as

weightthe of the evidence.
appeal, the arguesOn defendant that the trial court erred when it denied

her motion to the charge attempteddismiss of theft by takingunauthorized
not,“because the restaurant wasequipment law,as a matter of the

637:2, (2007).of‘property 637:2,another’ under RSA IV.” See RSA IV We
agree.

A challenge sufficiency error;to the of the evidence raises a claim of legal
therefore, our standard of review 237, 243is de novo. State v. 162Kay, N.H.
(2011). “To prevail evidence,toupon sufficiencythe ofchallenge[her] the
the defendant thatprove fact,must no rational trier of all of theviewing

and allevidence reasonable from it ininferences the mostlight favorable to
State,the guiltcould have found abeyond reasonable doubt.” v.State

Fandozzi, 773, (2010) omitted).159 N.H. 782 (quotation
637:3, I,Pursuant to a isperson guiltyRSA of ofthe crime attempted

by takingtheft unauthorized “if attempts or[she to] obtain[ ] ]exercise[
unauthorized control over the of another aproperty purposewith to

Thus,himdeprive thereof.” the State was torequired prove that the
(1) (2)defendant to obtainattempted or exercise unauthorized control over

(3)the of withproperty another the to thepurpose deprive other of the
629:1; 637:3;Seeproperty. 363,RSA RSA also Gagne,see State v. 165N.H.

(2013).368
637:2, another,”RSA IV defines the term of in“[property relevant part,

in anyas which than“property person other the actor has an interest which
the actor is not to factprivileged infringe, regardless of thatthe the actor

Nonetheless,has an the property.”also interest in in“[property possession
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aonlyanother who hasofpropertyactor not be deemedof the shall
to atherein, title in the creditorlegal pursuantif issecurity interest even

637:2,security IV.agreement.”or RSAcontract otherconditional sales
oftheprove requirementsthat the State failed toarguesThe defendant

because,taking agree-under the secondby unauthorizedattempted theft
and,ment, only security in the equipmentthe had a interestvictim

therefore, byanother”“propertynot the of as definedequipmentthe was
at issuethat thedisagrees, asserting equipmentthe statute. The State

meaning of the theft statuteof another” within the“propertyconstitutes
insecurity equip-than a interest thethe victim “retained morebecause

in was its owner.”rightfulment” that “she
oflanguageus to the relevantrequiresResolution of this issue construe

637:2, the finalstatutory“In we areinterpretation,RSA matters ofIV.
expressedthe as in the words of a statuteof the intent of legislaturearbiter

(2014)125,Zubhuza, N.H. 128considered a whole.” v. 166as State
omitted). accord-provisions‘We construe of the Criminal Code(quotation

justice.”and to promote (quotationto the fair of their terms Id.ing import
(2007).omitted); languagefirst look the of the statutesee RSA 625:3 ‘We to

itself, and, andaccording plainif that to itspossible, languageconstrue
omitted).Zubhuza, N.H. at ‘Weordinary meaning.” (quotation166 128

andintent the statute as written will not considerinterpret legislative from
or thatmight language legislaturewhat the have said add thelegislature

omitted). tosee include.” ‘We effect(quotation givedid not fit to Id. must
statute, that not enactpresume legislatureall words in a and the did

omitted). “Finally,Id. wesuperfluous (quotationor redundant words.”
instatutorya in the of the overall and notinterpret statute context scheme

omitted).(quotationisolation.” Id.

637:2, exempts “[pjropertyfrom the definition of of another”RSA IV
“has only securityin of the actor” when the other a“[property possession

therein, legalif in the a conditionalpursuantinterest even title is creditor to
added.) “securityother Asecurity agreement!’ (Emphasessales contract or

by byis oragreementinterest” defined as interest createdproperty“[a]
obligation (especially]law to of anoperation performanceof secure

Dictionary (9th 2009).debt).” A1478 ed.repayment of a Black’s Law
that“security agreement providesis as creates oragreement” “[a]ndefined

in to thespecified personal property guaranteefor an interest real or
Therefore, theby plain meaning,itsobligation.”of an Id.performance

thatpropertythe of of another”exempts “propertystatute from definition
createspursuant agreementin the of an to an thatpossessionis individual

to the of anperformancein the secureproperty persona interest other
obligation.
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isinterpretation supported by commentaryThis the to the Model
Code, which may analogousPenal we look to when interpreting New

because our Criminal CodeHampshire largelystatutes is derived from the
Donohue, (2003).180,Code. v.Model Penal See State 150 N.H. 183 The

explains 637:2,that the effect of the used incommentary language RSA IV
provisions... by“is to exclude from the theft efforts debtors or conditional

disposevendees to of or apersonal property subjectmovable to security
waysinterest in that theprejudice secured creditor.” Model Penal Code

(Official1, 1980)§224.10 cmt. at Draft343 and Revised Comments
background for of(explaining defraudingmisdemeanor crime secured

Marion, (1982).creditors); 20, 23122 Rather,seeState v. N.H. such efforts
by punishable (2007),debtors or conditional vendees are under RSA 638:9
which establishes misdemeanor sanctions for the fraudulent disposition of
security 1,§interests. See MODEL PENAL Code 224.10 cmt. at 343.

In toorder determine whether the defendant and the victim entered
securityinto a agreement giving security interest,the victim a we look to

the oflanguage the “Theagreement. interpretation of a contract ais
law,question of which we review de novo.”In the Matter Liquidationof of

Co., (2014) omitted).84,Home Ins. 166 N.H. 88 (quotation “When
a writteninterpreting agreement, we the thegive language by partiesused

its meaning, consideringreasonable the circumstances and the context in
which agreementthe negotiated, readingwas and the document as a

omitted).(quotationwhole.” Id. ambiguity, parties’“Absent the intent will
determined from plain meaningbe the of inlanguagethe used the

omitted).(quotationcontract.” Id. “judge the intent of parties byWe the
objective criteria thanrather the unmanifested states of mind of the

Sullivan, (2001)713, omitted).v.parties.” Lake 145 N.H. (quotation715

The argues ownershipState that “the issue of the of property,the and
contract,the and, therefore,terms of the were in dispute,” “the matter was

properly by jury.” disagree.decided the We theUnder terms of the second
agreement, agreedthe defendant ofthat the“ownership equipment will

tobelong until the ... is in full.”paid[the victim] balance Notwithstanding
“ownership” however,the language, the of theimport agreemententire was

to vest the victim with an interest in equipment onlythe until the defendant
—paid remainingthe balance due for a securitythe restaurant interest.

(Me. 2008)Schmidt, 80,See State v. A.2d 87957 theft(vacating by
—unauthorized or transfertaking convictions because unpaidvictims

— onlysubcontractors and “had a to thatsuppliers right repayment could
afford a securitythem interest in the form of a mechanic’s lien on the

(1999)Sommers, 686,property”); Sommers v. 143 N.H. 692 (finding
language stipulationof in divorce awardingdecree automobile to defendant
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and taxespaymentof title on of debttransfer defendant’sconditioningbut
with aplaintiffa vested interest andpropertywithprovided defendant

(1903)107, 110Whittemore, (explain­v. 72 N.H.interest); Cuttingsecurity
chattel, the titlereserving purchase“a a until thethat vendor who sellsing

therein,the not as the absolutepaid, general propertyis retainsprice
owner, of title is but assecurityas .... The reservation thebut collateral

Podzimek, 407, 410price.”);for the State v. 779N.W.2dsecurity purchase cf.
2010)(S.D. byof anotherpropertydefendant did not obtain(concluding

of, were theor certain motor vehicles that“disposing concealing removing
omitted));mortgage” (quotationof a note and chattelsubject promissory

(2005)Gill, 260, 263 transaction did(concludingCredit Co.v. 152N.H.ACG
nosecurity underlying obligation).not create interest because there was

inequipment possessionBecause the was the defendant’s and the victim
insufficient,a in the theonly security equipment,had interest evidence was

law, theas a matter of to establish that the defendant to takeattempted
637:2,meaning Accordingly,of another” within the of RSA IV.“property

attemptedreverse the conviction for theft unauthorizedbywe defendant’s
andtaking remand.

byattemptedConviction for theft
reversed;unauthorized andtaking

remanded.

DALIANIS, J., HICKS, BASSETT, JJ.,LYNN,C and and concurred.
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