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79-A:7,1-a, innothing the statute aprevents municipality from reclassify-
ing improperly placedland in current use instatus the first Ininstance. the

circumstance,event that a inmunicipality reclassifies land such a mayit
adjust the annual assessment of the land to reflect the reclassification. See

(2012).RSA 75:8 As the BTLA inexplained, circumstance,such a the
couldtaxpayer appeal municipality’s 71-B:5,the decision. See RSA :16

(2012).(2012); RSA 76:16-a

We conclude that the BTLA did not err in dismissing the Town’s
petition for reclassification on groundthe that the Town could unilaterally
reclassify the land. As the Town agreed at oral argument, we need not
address whether the Town can apply the reclassification retrospectively. In
view of our decision herein and statements bymade the Town’s counsel at

ruled,oral ifargument that we so our ruling would serve anas adequate
Town,forremedy the we decline to address the Town’s remaining

arguments.

Affirmed.

DALIANIS, C.J., Lynn, JJ.,and HICKS and concurred.
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(John-MarkP.A.,Green,Sheehan, + of ManchesterBassPhinney,
brief, orally), forand Mr. TurnerP on theCheney,and Robert Jr.Turner

Co., Inc.Dutch MustardOldpetitioner,the

Maloney,E. assistantattorney (MaryDelaney, generalA.Michael
ofbrief), Hampshire Departmentthe for the Newattorney ongeneral,

Environmental Services.
(PaulP.A., on the briefHollis, M. DeCarolisof NashuaandGottesman

intervenor, LLC.Enterprises,Pioneer Pointfor theorally),and

Co., Inc., afromBassett, appealsDutch Mustardpetitioner,The OldJ.
(Council)Management CouncilHampshirethe Wastedecision of New
of Envi-Hampshire Departmentthe Newbya determinationupholding

(DES) intervenor,the Pioneerto a togrant permitronmental Services
(Pioneer), a solid wasteoperateto build andLLCEnterprises,Point

affirm.Weadjacent petitioner’s property.to thefacility
otherwise undis­from the record or arefacts are takenfollowingThe

to a solid waste2008, permit operatefor aMay appliedIn Pioneerputed.
inSouheganthe Riverexistingin an structure nearfacilitymanagement

river” under the New“designatedRiver is aSouheganTheGreenville.
(RMPA),Act RSA ch.and Protection seeManagementRiversHampshire

Act(2013), Shoreland ProtectionComprehensiveand under the483
2013).* river,”(2013 a(CSPA), “designated& AsSupp.RSA ch. 483-Bsee

inmeasures set forth thesubject protectionto theSouhegan River isthe
483; application,ch. 483-B. In itsRSA ch. RSARMPA and CSPA. See

for solidbuildingit to utilize the entireplannedthatrepresentedPioneer
proposedthat thepermit, concludingtheDES deniedoperations.waste
facilitiesfor solid wasterequirement250-foot setbackfacility violated the

in the RMPA.specified
later, appli-an amendedmonths Pioneer submittedsixApproximately

a accessa waiver to build newcation, a foraccompanied by request

* Quality2011, to the Shoreland Waterlegislature the title of the CSPAIn the amended
in effect at the time of(SWQPA). that was the titleWe use the CSPA becauseProtection Act

2011,appeal. Laws 224:382.the
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driveway fifty petitioner’s property. proposedwithin feet of the Pioneer to
unit,units, 2,utilizing onlythe into three the center Unit forbuildingdivide

activities, and internalpreventingwaste access between the units.solid
only of 3 onproposal, partthis Unit would encroach the 250-footUnder

setback. its application pending, beganriver While was Pioneer work on the
bathrooms, windows, insulation,2in Unit newbuilding, installing flooring,

stove, 1,roofing and a meter. In ita water Unit renovated thepellet
Pioneer a tosystems. permit operateelectrical and fire DES issued the

facility grantedsolid waste and the waiver.
ofpetitioner permitThe the issuance the and waiver to theappealed

2013)21-0:14, 21-0:9,I-apursuant (Supp.to RSA and RSA VCouncil
(2012). inparticipated two-dayPioneer intervened and the hearing. After

hearing, petitionerthe the Council ruled that the to provefailed that the
issuance of the and waiver was either orpermit unreasonable unlawful
under the of this case. The Council that onlycircumstances found because

2 waste,would be used for andhandling disposingUnit of solid the solid
facility onlywaste Unit 2 and not thecomprised building.entire It found

improvethat the waiver The Councilsafety. subsequentlywould denied the
motion forpetitioner’s rehearing.

(1)petitionerThe appeals, arguing that the Council erred when it:
2 or,that Unit theonly facility, alternatively,concluded constituted that

(2)setback;2Unit itself did not violate the 250-foot failed to rule that
construction,of pre-permit required denybecause Pioneer’s was toDES

(3)permit; to impactthe failed consider the on the ofpetitioner granting
(4)waiver;driveway drivewaythe setback and reviewed the waiver of the

under an incorrectsetback standard.
prevailTo on the mustappeal, petitioner show that the Council’s order

(2007);“clearlywas unreasonable or unlawful.” RSA 541:13 see RSA
21-0:14, (2012)III (providing appealsthat of Council decisions gov-are

541).by chaptererned RSA The Council’s “shallfindings of fact be deemed
reasonable,”primato be facie lawful and and the “shalldecision not be set

law,or except satisfied,aside vacated for errors of unless the court is aby
it,ofpreponderanceclear the evidence before that unjustsuch order is or

unreasonable.” RSA 541:13.

1. Meaning “Facility”of

petitionerThe arguesfirst that the erred it interpretedCouncil when the
(2005)149-M:4,in“facility”term as used RSA IX encompass onlyto Unit

— —2just2. It contends that the entire not abuilding Unit constitutes
“location, collection,system, physicalor structure for the separation,

transfer, treatment,storage, or solidprocessing, disposal of waste.” RSA
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2if constitutesonlythat even Unitit contends149-M:4, Alternatively,IX.
2for Unitaccessory structuresthethe Council erred becausefacility,the

setback.on the 250-footencroach

interpreta­statutory regulatoryandrequiresissuesResolving these
See N.H.of a statute de novo.interpretationagency’sreview antion. We

(2007).709, 713 are the finalMarino, ‘We155N.H.v.Dep’t Envtl. Servs.of
in of a statutethe wordslegislature expressedof the asof the intentarbiter

Ass’n, 165N.H.Lake ProtectiveSunapeea Appealconsidered as whole.” of
law that an(2013). However, in our case119, “it is well established125

administration ischarged with itsby agencya statute theofinterpretation
635,Seabrook, 644163 N.H.TownAppealto deference.”entitled of of

is(2012).Nonetheless, regulationsof itsagency’s interpretationan“[w]hile
v.deference, Mktg. Corp.deference is not total.” Vectoraccorded ourto be

(2008).781, “examine theAdmin., N.H. 783 WeRevenue 156Dep’tN.H. of
oflanguageif it is consistent with theto determineinterpretationagency’s

is intended toregulationwhich thepurposeand with theregulationthe
omitted).(quotationserve.” Id.

interpretingwhen bothsame of constructionprinciplesWe use the
of the statute orlanguageId. first look to theregulations.statutes and We

and, to itsitself, language accordingif construe thatpossible,regulation
Id.; Marino, at 713. When the155 N.H.ordinary meaning.andplain

face, meaningon its its is notor is clearregulationof the statutelanguage
Marino, at We will neither consider155 N.H. 713.subject to modification.

thathave said nor add wordsmightor commissionerlegislaturewhat the
Furthermore, we statutes andinterpretfit to include. Id.they did not see

and schemestatutory regulatoryin of the overallthe contextregulations
in lightregulationsin is to statutes andgoal applyand not isolation. Id. Our

them, inenacting lightin andor commissioner’s intentlegislature’sof the
by statutory regulatorythe entire andsought to be advancedpolicyof the

scheme. Id.
storagewaste or treatment“[a]nythat new solidprovidesThe RMPA

149-M:4, a minimum of 250in IX shall be set backas defined RSAfacility,
designatedmark of a natural river.” RSAhighfrom the normal waterfeet

(2013).:9-b,483:9-a, VII, :9-aa, VII,483:9, (2013); VIIsee also RSAVI
facility shallFurthermore, placethat solid waste“[n]othe CSPA states

of waters.” RSApublicof the reference linewaste within 250 feetsolid
(2013).483-B:9, IV-d

FacilityA. The

— than onlyratherbuildingwhether the entireThe issue before us is
— RSAthe RMPA and the CSPA.facility2 a underUnit constitutes
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149-M:4, location,“facility” system physicalIX as “adefines or structure
collection, transfer, treatment,the separation, storage, processing,for or

found,of Thedisposal solid waste.” Council “under the circumstances of
case, that reasonably lawfullythis and concluded that Unit #2[DES] and

handling waste,related features devoted to the and of soliddisposalits but
building,the entire the solid ‘facility’not constitutes waste within the

149-M:4,of IX.”meaning RSA The Council concluded that fact that“[t]he
#2 shares certain common features withphysicalUnit the remainder of the

building ... is tonot sufficient treat the entire structure as a solid waste
facility.”

that, definition,and argueDES Pioneer under the statute’s 2Unit is the
facility. that inarguesDES the word “for” the definition means “with the

or of.”objective purpose DES and Pioneer that 2contend Unit is
units,independent from the other that onlyand Unit 3 is the part of the

building that is within the setback. 2 singleBecause Unit is the unit used
the purpose treatment,waste and they arguesolid collection that itfor of

was reasonable for the Council DES to 2onlyand consider Unit as the
facility.

“petitionerThe that implycounters ‘for’does not an purpose,”exclusive
that the Council is essentially reading “entirelyand the words devoted” or

“only for” into It thatthe statute. contends the useslegislature the terms
for,” for,”“only“exclusively or for” when it an“solely intends exclusive

Hence,purpose. petitionerthe that theargues buildingentire is a facility
because one of ofpurposes goals buildingthe or the entire is to conduct

waste arguessolid activities. it thatAlternatively, onlythe activity now
inoccurring building Therefore,the is solid processing.waste “the over-

riding purpose of the Pioneer Point building and site is solid waste
management,” and the entire must bebuilding facilitydeemed a within the
meaning of the statute.

that profferedWe conclude because interpretationsboth of the
reasonable,statute are the ambiguous.statute is v.See State 164Lathrop,

(2012).468, circumstances,470N.H. Under such to legislativewe turn the
history to in interpretationaid our of the ofmeaning the statutory
language. See Leader Corp. Sys., 673,Union v. N.H. Retirement 162N.H.

(2011).Here, however,677 legislative historythe of 149-M:4providesRSA
guidanceno as to the intended ofmeaning “facility.”the term Because

is legislative historythere no to onlight givenshed this and thatambiguity,
reasonable,the Council’s determination of ofmeaning “facility”the is we

accord substantial deference to the Council’s andinterpretation its conclu­
that, circumstances,sion under the “facility” applies onlythese term to
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(2007)429,Co., 156 N.H. 434Nat’l Ins.China v. United2. See GrandUnit
a statute of doubtfulgivendeferenceaccord substantial(stating only“we

omitted)).meaning” (quotation
“not runsonlyinterpretationthat the Council’sarguespetitionerThe

facilitythat make clear aalso DES’ rulesover the statutes butroughshod
It contends that DES’sand areas.”handling disposalthan its wasteis more

features, two of which are wasteonlyfacilitynumerousregulations ]“list[
argument. Thereject petitioner’sthestorageand areas.” Wesorting

notThe Council didinterpretation.the Council’smisinterpretspetitioner
solely to thosemeaning “facility”of the ofinterpretationlimit itsnarrowly

structure, for wastelocation, systemor that are usedaareas within
2,Rather, entirety ofit the term to the Unitdisposal. appliedandhandling

andhandling2 that are not used for wastethose areas inside Unitincluding
units, not2 from the other it wasthat is discretedisposal. Given Unit

2that all of Unitalthoughto concludeunreasonable for the Council
did not.facility, buildingthe the entireconstituted

viability of Newis intended to “ensure the continuedThe RMPA
economic, safety,health andecologic, publicrivers as valuedHampshire

character­protect outstandingto conserve andand social assets . .. [and]
recreational, fisheries, wildlife, environmen­includingrivers]istics the[of

historical, scientific,cultural, ecological,tal, archaeological,hydropower,
(2013). of the to “maintainpurpose483:1 The CSPAisaesthetic.” RSA[and]

or minimize the effects ofof waters” and to “removeintegrity publicthe
matter,nutrients, sediment, pollutants.”and other RSAorganic pesticides,

(2013). Here, activities that483-B:l, I, mightI-a none of the solid waste
waters occurs within the setback.integrity publicor harm the of thepollute

selffacility “designedthe was to bepermit application,to theAccording
waters.”anyto into the surfacedischarge pollutantscontained and not

in containers.any propertyleachate off the sealedtransportPioneer will
Indeed, that activities conducted at thedoes not contendpetitionerthe

River. Given that thefacility pollute Souheganwould thesolid waste
waste“facility”of the term would not include solidinterpretationCouncil’s

setback, is consistent withinterpretationwithin the itsoccurringactivities
in and the CSPA.enactingstated the RMPAlegislature’s purposethe

that,sum, failed to show under thepetitionerIn conclude that the haswe
case, “facility”construction of the termcircumstances of this the Council’s

or unlawful.clearlywas unreasonable

AccessoryB. Structures

facility onlythat if the consists of UnitarguesThe next evenpetitioner
2, accessin as well as the eastern2, originating Unitdrainage pipesthe

petitioner,to the becauseroad, Accordinginto the setback.encroach
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2,partare of Unit the violatesaccessory facilitystructures the setback.
that improperlyDES and Pioneer the isrespond petitioner treating the

2.accessory part agreestructures as a of Unit We with Pioneer.DES and
no that accessoryThere there are structuresdisputeis within the

2,Unitbuilding, drainagesetback. The entire has that runincluding pipes
within, Also,through, dischargeand water the 250-foot setback. a drain

2 aempties pond, byfrom Unit into detention which is drained a
twelve-inch culvert that crosses into the setback. Pioneer also toproposes
construct a road within the setback on the side of property,eastern the

provide buildingwhich would access to the rear of the and would allow fire
hydranttrucks to reach the fire on the north side of the building.

that accessoryThe Council concluded the proposed structures did not
violate the CSPA and RMPA “drainage systemsthe because such as these

contemplatedare theby exceptions”setback allowedand under RSA
483-B-.9, It also found that the failedpetitioner proveIV-d. “had to that the
250-foot setback beunavoidably by operationswould breached of the

agreetrucks.” with the Council.We

CSPA that “any facility allowed,The states solid waste may be
149-M:9,subject to permitting conditions under RSA to accessoryerect

structures and conduct other activities consistent with the ofoperation the
250 thefacility 483-B:9,within feet of line of publicreference waters.” RSA

IV-d. The CSPA defines structure”“accessory as “a structure ... on the
customarilysame lot and incidental and primarysubordinate to the

use,... or a including pathsstructure but not driveways.”limited to [or]
483-B:4, (2013).RSA II plainThe oflanguage the statute allows accessory

structures such as ordrains roads within the setback.

ifpetitioner arguesThe that even this language “constituted a
setback exception[,] . . . the is toexception the CSPA’s setback not to the
separate bysetback established the RMPA.” It contends that the RMPA
prohibits setback,within thefacilities that no exceptions permitted,are and
that, therefore, the stringentRMPA’s more standards must apply. We
disagree onlybecause the bans a facility beingRMPA from within the

structures,250-foot It not accessorysetback. does ban which are distinct
facility 483:9,from the itself. RSA The RMPA “[a]nyVI. states new solid

149-M:4,waste or instorage facility,treatment as defined RSA IX shall be
added).set minimumback a of 250 feet.” (emphasisId.

statutes,construe reasonably they‘We where so thatpossible, lead
to do notreasonable results and contradict each other.” TownGrant v. of

807, (2008) brackets,156 N.H. 812Barrington, (quotation, ellipsesand
omitted). because,Accordingly, demonstrates,as casethis the andCSPA
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water, togetherconstrue themthe of wecan same bodiesregulateRMPA
statute Seeprohibits.does not what the otherpermitthat one statuteso

(1981) (“statutes185, materiaBabcock, 190 in pariv. 121 N.H.Williams
whole”).of unified cohesivepartas a ashould be read

facility may be allowed... tothat a “solid wasteprovidesThe CSPA
483-B.-9, factThe that the CSPAIV-d.accessory structures.” RSAerect

accessory structures and definesfacilities to constructallows solid waste
the “primaryas and “subordinate” toaccessory structures “incidental”

facilitytheaccessorythat structures are distinct fromstructure” denotes
facilityno that alanguage mandatingthat the RMPA containsitself. Given

structures, readincluding accessory we decline to theregarded asbe
that from and is“facility”to a definition of differsemployRMPA

we conclude that theConsequently,inconsistent that of the CSPA.with
require­does not violate the RMPAaccessoryconstruction of structures

a not be within the 250-footfacilityment that located setback.

not“accessory partThe that if structures” arepetitioner contends
on the and thusfacility,of a “there would be no encroachment setback

tofor to an theabsolutely legislature grant exceptionno reason the
483-B:9, However, argumentin this does not reflect thesetback” RSA IV-d.

483-B:9,of not for anprovideThe statute doespurpose RSA IV-d.
facilities,for but rather clarifiesexception requirementto the setback

uses, facility,”with of areoperationwhich structures or “consistent the the
483-B:9, Indeed,within the 250-foot setback. RSA IV-d. theallowed

apointconcedes this in footnote:petitioner

483-B:9, existingto allow solid waste facilitiesappears[RSA IV-d]
withindrainageto and similar structures the setbackestablish

:9,prohibitionthe in the half ofviolatingwithout established first
IV-d, waste within the setback.against placing solid

in ofaccessorythat structures are not included the definition aGiven
their construction within the setback does not violate the“facility,” and

CSPA, we failedpetitionerRMPA or the conclude that the has to
inunreasonably unlawfullythat the Council acted or allowingdemonstrate

Pioneer to the structures within the setback.accessorybuild

II. Pre-Permit Construction

inpermitPioneer the DES Octoberbegan receivingconstruction before
bathrooms, windows,2, insulation,2010. In Unit Pioneer installed new

area,stove,a the motor oil andflooring, pellet roofing acceptanceover used
insystemsPioneer also renovated the electrical and firea water meter.

1, drop-offand a area.pavedUnit



511

the inpetitioner argues upholdingThe that Council erred DES’s
permit given activity.issuance of the Pioneer’s construction Itpre-permit

(2005)149-M:9,1argues that Pioneer’s “blatant violations” of andRSA the
applicable permit.DES to theregulation, required deny respondsDES

petitionerthat the which do not denialprovisions compelthe cites of a
permit. Alternatively, and Pioneer thatDES contend Pioneer did not

pre-permitin activities solidengage any involving waste collection and
management prohibited by provisions.those

theplain wording regulations rejectThe of statutes and us toleads
states,149-M:9,the inpetitioner’s argument. RSA I pertinent part, that

construct,person operate,“[n]o shall or initiate a publicclosure of or
private withoutfacility obtainingfirst a frompermit department.”the

149-M:9,1, construction,Although prohibitsRSA pre-permit it contains no
language requiring denyDES to a anpermit applicant engageswhen in

Indeed,pre-permit construction. the forgrounds permitadenying are
(2005)149-M:9,outlined elsewhere. RSA X states that department“[t]he

shall a permitnot issue for a facilitysolid waste unless the facility meets
the terms conditions inrequired adoptedand rules by the commissioner.”

added.) 1(a)(Emphasis Moreover, 149-M:12, (2005),under RSA “[t]he
department shall anapprove application for a ifpermit only it determines

(a)that the or whichfacility activity permitfor the is sought Complywill:
added.)with this and allchapter adoptedrules it.” (Emphasisunder DES

(1)is compelled deny permit onlyto a if: proposed activitythe fails to
(2)comply statutorywith and regulatory requirements; applicationthe is

(8)insufficient, dormant;ambiguous or the is aapplicant felon convicted
within years priorfive to the date of permit application,the or is of

(4)questionable reliability, expertise, integrity, competence;and the appli­
(5)cant right subjecthas no tolegal the orproperty; applicationthe meets

any other for asprovision specifieddenial in the solid waste rules. N.H.
305.03(b).Rules,Admin. Env-Sw

plain languageThe of the above-cited provisions requires DES to
deny a permit facility activityif the or conducted within the facility fails
or will fail complyto with statutory regulatory requirementsthe and for
operation RULES, 305.03(b).facility.of a solid waste N.H. ADMIN. Env-Sw

—The “activity” thatcontemplated is for which the permit soughtis
namely, operation managementthe and of a facility.solid waste See RSA
149-M:12,1(a); 483:B-7,RSA IV-d. is “activity”Construction not an within

Thus,the scope regulations.of the statute and statutorythere is no or
ifregulatory requirement denythat DES a anpermit applicant engages in

prior permit.construction to thereceiving
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canentitymean that andoes notinterpretationthat ourWe observe
toauthorized149-M:9,I The commissioner isimpunity.RSA withviolate

$2,000 violation. See RSAof to for eachupan fineimpose administrative
(2005). the ofentity also be convicted of misdemeanormayAn149-M:16

(2005);149-M:15,IIIfacility.a RSAoperation of solid waste Seeunlawful
(2013). that696, entitynote that theWe alsov. 164 N.H. 698Guay,State

iflosingto investmentactivity the risk of itsexposedconstruction isbegins
permit.it fads to secure aultimately

ithas not that waspetitionerthat the shownwe concludeAccordingly,
permit,to the notwithstand-or unlawful for the Council issueunreasonable

pre-permitPioneer have conducted constructionmaythe fact thating
reason, thatargumentwe not address the alternativeactivity. For this need

provisions.in under the relevantengage activity prohibitedPioneer did not

III. Waiver

thedriveway entrance within feet offiftyIn order to construct a
thatregulationa waiver of thepetitioner’s requestedPioneerproperty,
anythan 50 fromfacilitythat a solid waste be “no less feetrequires

403.02(b).Rules, thegrantedline.” N.H. Admin. Env-Sw DESproperty
Council,appealed arguingto the that DES erredpetitionerwaiver. The

drivewayit the wouldproposedwhen failed to consider whether entrance
waiver,petitioner’s operations.the In the issuance of theupholdingaffect

that its ofpetitioner proof.the Council concluded the failed to meet burden
order, that:explainedIn its the Council

. . . locatingfor the State and testified that[witnesses [Pioneer]
the within 50-foot setbackdrivewaynew entrance... the benefited

furthermore, itparcel,Pioneer Point’s use of the butintended
created, a thefor of reasons ... a safer access toactually number

subject propertiesand as well.property adjacent

Town angrantedThe Council further noted that the of Greenville had
approval proposed driveway.of the

in notarguesthe that the Council erredpetitionerOn appeal,
had to on business ofdeciding impactwhether DES failed consider the its

drivewaya waiver. contends that DESSpecifically, petitionersetback the
performthe not a trafficpetitioner,erred because it did not interview did

locatingtoany analysisand “did sort of as whetherimpact analysis, not do
ship­petitioner’s]the with a would interfere withdriveway [the[waiver]

omitted.) in the(Quotation disagree. Nothing applicable regula­ping.” We
aorrequire petitioner performtions or statutes that DES interview the
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Rather,traffic impact analysis. may grantDES a waiver from a if itrule will
in an on thatimpact abutting properties significant“[n]ot result is more

than that would from thecomplyingwhich result with rule.” N.H. Admin.
202.04(a).RULES, Given language,Env-Sw that DES is torequired only

make a to thedetermination as relative overall of the waiver onimpact the
abutter, it did so in thisand case.

Even if we were to assume that was torequiredDES consider the impact
abutter,of traffic on the the thatrecord establishes providedPioneer

sufficient information in both permit applicationits and at hearingthe to
allow and the Council to theDES assess effect on traffic of granting the
waiver. In its permit and waiver application, explainedPioneer that “[t]he

forturning radius the entrance for ingress egressallows the safe and of
comingvehicles from both directions and will not obstruct the flow of the

general traffic.” Pioneer estimated that fifteen vehicles would visit the
anproperty in hour that “[a]nyand of traffic willqueuing occur on the

and, result,facility as a willsite not inhibit the traffic flow on neighboring
public engineerstreets.” Pioneer’s testified at the hearing before the
Council thethat Town of trafficGreenville examined the and specifically
requested that the be petitioner’sroad closer to the toproperty make a

Moreover,“better intersection.” as a DES employee explained to the
Council, using existingthe driveway was “less than agrantingsafe” waiver
for the driveway, existing drivewaynew because the very steep.was

Although petitionerthe an expert report statingintroduced that the
proposed inadequatewaslayout to allow proper maneuveringvehicle and

circulation,could trafficproblemscause with and theDES Councilwere not
to“compelled accept opinionthe evidence of oneany groupwitness or of
Appeal Works, (2010).witnesses.” 18,Pennichuck 160 N.H.Water 26of

“Whether it should rely upon the ...expert testimony is a matter for its
judgment upon omitted).based the (quotationevidence Id.presented.”
Therefore, DES and Councilthe were not tocompelled accept opinionthe
of petitioner’sthe andexpert, they were to rely uponentitled the traffic

that presentedinformation Pioneer in its and atapplication hearing.the

IV. Standard Reviewof

Finally, petitioner that,the inargues theregard drivewayto setback
waiver, Council anappliedthe incorrect of ofstandard review DES’s

petitionerdecision. The when,contends that the Council erred instead of
reviewing the decisionunderlying for reasonableness and compliance with

law,the it independently weighed the evidence to determine whether DES
grantedshould have a waiver. It thatargues obligatedthe Council was to
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thecriteria” withcompliedofDES’ review the“analyze [waiver]whether
Rules, Env-SwN.H. Admin.governing such waivers. Seeregulations

202.04(a)(1)(b). disagree.We

theof Undermisconstrues the standard review.petitionerThe
rules, that theprovethe had the burden topetitionerproceduralCouncil’s

(2)“(1) law, statute, rules; ororcontrary to caseDES decision was:
Fur­RULES, 205.14.N.H.arbitrary and Admin. Env-WMCcapricious.”

documents,thermore, testimony,the allowed admit newis toCouncil
(“the21-0:14,1-a council shalland into evidence. RSAobjectsmaterials See

was unlawful or unreasonabledepartmentwhether the decisiondetermine
with andtogether anyrecord evidenceby reviewing the administrative

Rules,Admin.appeal may present”);the to the N.H.testimony parties
analyzeit was for the to theTherefore not error CouncilEnv-WMC 205.07.

— at thetotality including presentedof the the new evidenceevidence
— grantto to was lawfulhearing determine whether the decision a waiver

and reasonable.
reasons, the has notthe we conclude thatforgoing petitionerFor

byits clear of the evidenceshowing preponderancesustained burden of a
unjustthat the decision the Council or unreasonable.of was

Affirmed.

LYNN, JJ.,DALIANIS, HICKS, CONBOY,C.J., and and concurred.
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