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solelyextent that trial court ofupon languagethe the relied the the 1930
easement,to the intent of itparties creatingdeed determine the the erred.

the trial order forAccordingly, we reverse court’s and remand such further
may necessary.as the court deemproceedings

precludeOur decision does not the trial court from theallowing
theirsupplement judgmentto toparties summary pleadings develop the

it precluderecord further. Nor does the trial court from holding an
should it thatevidentiary hearing necessary.decide one is theBecause

issue,not had an toparties yet opportunity litigatehave the we noexpress
burden, remand,as to has onopinion partywhich the to establish that the

or does not encompasseasement does after-acquired property. See
(burdenHeublein, 778 at 895 n.29 is on party seekingA.2d to theextend

conveyed). Inoriginally decidingeasement whether the easement can
160,other than lot trialproperty maybenefit the court examine whether it

“was within the of atcontemplationreasonable the the ofparties time the
creation of the that ofeasement... the benefits that easement might accrue

adjacent not formallyto within theproperty terms of the easement.” Id. at
may894. The court also “the proposedexamine use and the likely

development of the dominant Id. atestate.” 893.

Reversed and remanded.

HICKS, Conboy, Lynn, JJ.,and concurred.
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Hicks, B.,The Susanappellant, appealsJ. orders of the 10th Circuit
— J.) (1)Derry (Sadler,Court DivisionFamily that: terminated her

(2)B., child;Madelynover the of aguardianship person dismissed her
(3)verified andparenting petition; denied her motion to intervene in

adoption proceedings involving Madelyn appellee, D.,B. The Melissa is
Madelyn biologicalB.’s mother. reverse in part, part,We vacate in and
remand.

inpleadingsSusan’s theallege, part, following: She and met inMelissa
1997 Theyand soon became romantically involved. held a commitment

16, 1998,ceremony Auguston and “considered to be as fully[them]selves
one as anycommitted to another married couple.”Melissa took lastSusan’s

that, time,name as own.her We note at that marriagesame-sex was
prohibited in Hampshire,New and did not legalbecome until 2010.

(1992) (amended 2009)457:1,Compare 457:1, :l-a,RSA :2 with RSA :2
2013).(Supp.

Susan and Melissa to a familyintended raise together, theyand jointly
bought a house in to family.which raise their soughtWhen Melissa to

donor,become pregnant using anonymous sperman they searched for a
donor who shared IrishSusan’s After initial ofheritage. the course fertility

failed,treatments soughtSusan insurance forcoverage another course of
and,treatments. Melissa pregnant 2002, gavebecame in birth to Madelyn.

Susan and Melissa to give Madelyndecided Susan’s middle and last names.
Susan and Melissa were both as Madelyn’s parentsnamed in the birth

announcements sent to friends family printedand and in the local
as well anewspaper, as in inceremony”“dedication held Unitarianthe

Universalist Church Madelyn yearwhen awas old. Susan listedwas as
Madelyn’s inparent her inpreschool documents and her medical records.

dailySusan was involved in the of Madelyn,care and Susan and Melissa
alljointly made raising Madelyn,decisions involved in including decisions

care, education,regarding health religion.and
An attorney for andSusan Melissa advised thatthem Susan could not

legally adopt Madelyn, and that “a guardianship was the best available
option to protect parental withrelationship[Susan’s] her.” Susan was
appointed Madelyn’s 15,guardian on March 2002. Melissa also amended
her will appointto Susan as Madelyn’s guardian should dieMelissa while

aMadelyn was minor.
2008, old,In November sixMadelyn yearswhen was Susan and Melissa’s

Madelyn D.,ended. and withrelationship Melissa moved in Eugene whom
Melissa later married. agreed uponSusan and Melissa a forschedule
regular weekend,visitation. Susan Madelyn every overnightsaw had visits
every week,other and continued to inactively Madelyn’sbe involved life.
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addition, the cost ofand, in withsupport helpedchildpaid weeklySusan
food,withprovided Madelynalsoextracurricular activities. SheMadelyn’s

clothing, gifts.and
checks.2013, stopped cashing supportSusan’s childFebruaryIn Melissa

2,Marchto send them. Onavers that she nevertheless continuedSusan
visitation,2013, Madelyn weeklyto for herattempted pick upwhen Susan

a with her.Madelyn relationshipno wantedlongerwas informed thatshe
situation,to the Melissa “claimedmeetinga two had later discussAt the

did not return[Madelyn] longer wanted to see Susan.” Melissathat no
calls, Madelynwas unable to contactsubsequent and SusanphoneSusan’s

had beenMadelyn’s settingsmediadirectly through online social because
changed.

2, a2013, guardian-Melissa filed motion to terminate Susan’sAprilOn
longer“noasserting guardianshipover that the wasship Madelyn,

relationshipno to have a withnecessary Madelyn longer wishesbecause
4, emergencyfiled an motion to terminateApril parteOn Melissa exSusan.”

Madelyn’sthat had atguardianship alleging “showing upthe Susan been
in thatschool, behaving waymembers such a bothcontacting family and

safety.” suspendedand The courtMadelyn Madelyn’s]fear[Melissa] [for
[r]equestto to terminate ...guardianship day “pending responsethe that

order,” hearing tosubsequent pendingand and ordered be scheduled“[n]o
Susan, herself, objection Aprilfiled an on 5. Onrepresentingfurther order.”

12, that itguardianshipthe court the on the wasApril groundsterminated
Madelyn’sto for essential andlonger necessary provide physical safety“no
adverselyand would not affect Madelyn psychologi-needs termination

tocally.” guardianship giveThe court found that the had been created
“right Madelynthe to if were notduty”Susan and care for Melissa

followingavailable to do It further found that the termination of Susanso.
andrelationship subsequent marriage,and Melissa’s Melissa’s Melissa’s

Madelynthe to in absence“husband is choice care for Melissa’s aslogical
are now unit.”they familythe

18, counsel,Susan, for anApril represented byOn moved immediate
ofhearing. objected, noting, begun process myMelissa “We have the

husband, her.” deniedstepfather, adopting The court theMadelyn[’]s
reconsider.subsequentmotion and Susan’s motion to

29, 2013, adoptionmoved inApril pendingOn Susan to intervene the
day, parentingOn she a verifiedproceeding. petition seekingthe same filed

and on and a as welltemporary support parenting plan,final orders child
to,”a or locolegal parent parentisas a determination that she “is “stands in

intervene,to[,] motion to andMadelyn.” The court denied the dismissed
parent.”that she notpetition, finding [a]verified “isparentingSusan’s

omitted.) subsequentand court denied(Quotation bolding The Susan’s
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motion for reconsideration of the order denying her motion to intervene
and for an order “providing rightwith notice and the to request[her] a
hearing legalto her ofprove parentage Madelyn.”

(1)inappeal, argues, part,On Susan that the family division erred by:
terminating the without aguardianship hearing or opportunity to conduct

(2)discovery; that theruling legal standard for guardian-termination of a
(3)satisfied; (4)had beenship herdismissing parenting petition; and

motiondenying her to intervene in the adoption case. Melissa counters that
the guardianship was created to allow provideSusan to health insurance for

and toMadelyn dailyfurther “the practicalities of child-rearing.” She
argues that “Madelyn’ssince sustenance beingis adequately bymet her

family,”new the guardianship is no longer necessary.

We first address parentingSusan’s petition claim itbecause is
dispositive of her other claims at this ofstage the proceedings. Susan
characterizes the trial court’s spontesua dismissal of her verified parenting
petition as a dismissal for failure to state a claim upon which relief can be
granted. Titcomb, (1989)Kennedy 399, 402See v. 131N.H. (noting that “[a]
trial court has the discretion to dismiss an action spontesua where the
allegations contained in a writ do not state a claim upon which relief can be

essence,Ingranted”). trialthe court ruled that Susan’s petition failed to
state a claim on any of her asserted bases for claiming to be a parent of
Madelyn. J.G., (2008)In the 577,Matter & 157N.H. 580 (holdingCf. of J.B.
that petitioner could maintain his action seeking “parental rights and
responsibilities 461-A,”under RSA chapter notwithstanding his lack of
biological child,relationship to the long“so as he alleges sufficient facts to

means”).establish his status a parent byas other
trialreviewing“[I]n the court’s order of dismissal failure to a[for state

claim], must determine[we] whether the plaintiffs writ contains facts
which are sufficient to constitute a cause of action. must rigorously[We]
scrutinize the complaint whether,to determine face,on its it asserts a cause
of omitted).action.”Kennedy, 131N.H. at 401 (quotation and citation “[W]e
assume truththe of the facts alleged by plaintiffthe and construe all
reasonable ininferences the light most favorable to the plaintiff.” Farm
Family Cas. Ins. (2007).Co. v. Town Rollinsford, 669,155 N.H. 670of

Susan first argues that the family division erred in herdismissing
parenting petition because sufficientlyshe alleged a claim under RSA

I(d)’s168-B:3, 1(d)“holding (2002).out” provision. 168-B:3,See RSA
Because this argument raises an issue of statutory interpretation, our
review is de novo. Town NewburySee v. N.H. Fish & Game Dep’t, 165of

(2013).142,N.H. 144
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aslegislatureof thethe intentfinal arbiter ofare theWe
a whole. Whenconsidered asof the statutein the wordsexpressed

andstatute, plainthewe ascribeof thelanguagetheexamining
interpret legislativewords used. Wemeaning to theordinary

consider what theand will notas writtenfrom the statuteintent
legislaturethatlanguage thehave said or addmightlegislature

a in the contextinterpret statuteinclude. We alsonot fit todid see
not in isolation.statutory scheme andof the overall

omitted).and citations(quotationsId.
168-B:3, I, part:in relevantprovides,RSA

law, pre-a man isofany provisionotherNotwithstandingI.
of a child if:to the fathersumed be

(d) majority, heageunder the ofthe child isWhile
holds out theopenlyinto his home andthe childreceives

child.child as his

(2002). statute uses“[a]lthoughthat the168-B:3, I assertsSusanRSA
outholdingthethis Court must construepronouns,and male‘father’

well, rules ofstatutoryin accordance withto mothers asprovision applyto
statute,of the and constitu-construction, andoriginal purposethe intent

equal protection.”ofguaranteestional
statutes,all “wordsconstruingthat inhas instructedlegislatureThe

females,”toappliedand begender may extendthe masculineimporting
inconsistent with the(2012), construction would be21:3 “unless suchRSA

of the sameto the contextlegislature repugnantof the ormanifest intent
(2012). to thatstatute,” employhave declinedpreviously21:1 WeRSA

Company,In v. 87 N.H.is here. Chretienliberally urgedinstruction as as
the(1935), denotingthat wordsrequiringthat “a statute378 we held

us to read thewill not authorizeshall include femalesgendermasculine
Chretien, (quotationat 37987 N.H.includingas widower.”word widow

also, however, instruc-omitted); statutorythat the(notingatid. 378-79cf.
allow the wordsinclude women wouldmasculine terms totion to construe

“ ” worker). reachingIn thata‘his’ to include female‘workman’ and
jurisdictions,from otherconclusion, noted, similar casessurveyingafterwe

a construction has beenwhere so liberalthat case has been found“[n]o
” atfor ‘widow.’ Id. 380.‘widower’supplyas wouldadopted

“paternity”the termscontrast, interpretedhavejurisdictionsotherBy
(R.I.DiCenzo, A.2d 959In v. 759to women. Rubanoapplyand “father” to

instance, Rhode Island noted:2000), Court ofSupremefor the
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child,impliesWhile the of“paternity” “fathering”the word a we
of Legislature’sare mindful the that wheninstruction statutes are

“[e]very importingconstrued word the masculine gender only,
to tomay be construed extend and to include females as well as

Thus, maymales.” two certainlywomen be “adults who shall be
a child forpaternity” purposesinvolved with of of this statute.

(citationRubano, omitted)759 A.2d at 970 n.13 (interpreting statute
family jurisdictioncourt overgranting relatingmatters to adults involved

with of children born out of topaternity apply disputewedlock to between
one,over withpartnerssame-sex visitation child conceived by according to

them, insemination).agreement throughbetween artificial
correctlySusan notes that in jurisdictionscourts other have applied the

—paternity sheparticular presumption asserts the out“holding provision”
— See, (N.M.equally 283, 293to mothers. e.g., Chatterjee King,v. 280 P.3d
2012). We that jurisdictionsnote those statutory provisions,had more

ours,thanspecific instructing paternitythat their “presumptions are to be
in a gender-neutralread manner insofar anpracticableas in action to

... adetermine the existence of mother child relationship.”and Frazier v.
(Kan.Goudschaal, 542, 2013) (Biles, J.,P.3d295 559 inconcurring part)

omitted); Court, 660, (Cal.see v.(quotation SuperiorElisa B. 117P.3d 665
2005) that woman(holding presumedwas mother under Uniform Parent­

(UPA)Act’sage provision presuming paternity based upon receiving the
child into home holdingone’s and out as one’schild own where UPA
“expressly provides that in determining the existence of a mother and child

asrelationship, practicable, provisionsinsofar the of part applicablethis to
the father omitted));and child relationship apply” (quotation and brackets

(Colo.S.N.V., 2011)147,In re 284 151P.3d App.Ct. (interpreting
UPA,ofpresumptive paternity provision the in itslight of statutory

construction so thatprovisions, proofwoman’s of tomarriage“[a] the
father, proofchild’s or her of receiving the child into her home and holding

own,... maythe child out as her establish the mother-child relationship”);
Chatterjee, P.3d at280 287.

instructive,We find these cases not for ouronly ofapplication RSA
21:3, but also for our of other ofapplication canons statutory construction.

such recognizes goalOne canon that to inapply light“[o]ur is statutes of
them,the inlegislature’s enacting lightintent in of policy soughtand the to

advanced theby statutorybe entire scheme.” Sheehan v. N.H. Dep’t of
(2012).Dev., 365,Resources & Economic 164 N.H. 368 RSA 168-B:3 is

(2002).a chaptercontained within entitled See ch. 168-B“Surrogacy.” RSA
chapter’sThe statement of purpose provides that of this actpurpose“[t]he

to safeguardsis establish consistent state and forproceduralstandards the
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legalall to the status of children bornof and determineprotection parties,
1990,87:1, II.arrangements.” Specifically,of Laws[surrogacy]as a result

ensures, things,that the other thatLegislature chapter amongthe noted
in order the child notresulting legallystatus is certain that be“the child’s
adequateand that be assuredlitigation; supportchief remedial focus ofthe

resulting chapter’s purpose,Id. In of the statedfor the child.” furtherance
“If, of a parent-under thisprovides: provisions chapter,168-B:7 theRSA

2 the consid-persons,created between child shall berelationshipchild is
law, Further,ered, the child oflegitimate parent.”for all of thepurposes

is to“[a]ny168-B:8 that who determined be thepersonRSA declares
provisions supportof a child under the of RSA 168-B:2-5shall theparent

168-B:8,1.RSAchild.”

addition, chapter implicit preferenceIn the indicates an legislative
(mother-childSee,recognition parents. e.g.,for the of two RSA 168-B:2

(father-child “By:3 the value ofrelationship), relationship). recognizing
value ofdetermining paternity, Legislature implicitly recognizedthe the

one,two rather than as a source ofhaving parents, both emotional and
obligationfinancial when to the child wouldsupport, especially supportthe

669;B.,fall to Elisa atpublic.”otherwise the 117 P.3d In the Mattercf. of
(2008)Plaistek, 314,157 N.H. in context of(noting,Gendron & 321 the

determinations, that both“stability continuity support,and ofpaternity
financial,and are essential to a child’s (quotationemotional welfare”

2013)omitted)); 461-A:2, (Supp. (stating premise statutoryRSA I as of
parentsthat “children do best when both have a stable andpolicy

lives”). similarlyin their Themeaningful Chatterjeeinvolvement court
noted:

instrong ensuringstate has a interest that a child will be[T]he
for, otherwise, If that isfinancially by parents.cared and two care

the will the oflacking, ultimately responsibilitystate assume
caring for child. This is of the that theprimarythe one reasons

created,original UPA was and it makes little sense to read the
this inkeeping overarching legislative goalstatute without mind.

(citation omitted).Chatterjee, 280 at 292P.3d
goals ensuring legitimacy supportThe of and would be thwarted ifpolicy

interpretation recognizeour of RSA 168-B:3failed to that a child’s second
can be id. atparent (notingunder that statute a woman. 287-88 thatCf.

holding person’sthe is on apresumption based“[b]ecause [UPA’s out]
conduct, connection,”a reasonablynot it “is ofbiological capable being

woman”).by a man or aaccomplished recognition,either a Without that
from,in a to could be toMadelyn’s supportchild situation similar entitled

168-B:2,of, :7,legitimate onlythe child birth mother.and be her See RSA
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— — Madelynand Susan intentionally brought:8. Two adults Melissa into
child;held as their we readthe world and her out cannot RSA 168-B:3 so

Madelynto ofnarrowly deny legitimacy parentageas the her and herby,
from,to 122support W.,entitlement both of them. In re Jessica N.H.Cf

(1982)1052, 1056-57 “in(interpreting adoption liberally,statute accordance
injure, children,”with to not tolegislative protect, adoptedthe intent allow

parents stepparent exception generalunwed natural to utilize the to the
“adoption rightsrule that the of the natural thatparent(s),”severs so their

deprivedchild would “not have to its with inrelationshipbe of its mother
legitimizedorder to be its natural father theby through adoption process”).

the of adoptWe note that intention Melissa’s husband to doesMadelyn not
alter our view.

with ispolicy goalsConsistent the above-noted the thatrecognition
driven,are notpaternity presumptions by biologicalpaternity,“[t]he but by

the state’s interest in the thewelfare of child and the ofintegrity the
(Ct.M., 2003).4family.” 705,In re Salvador 3dRptr.Cal. App.708 “The

familial arelationship nonbiologicalbetween and an[parent] older child
ofyears age], years[over two fromresulting livingof in atogether

purported parent/child relationship, is more thanconsiderably palpable the
biological actualrelationship paternityof and notshould be dis­lightly

omitted); Ward,(quotations 388,solved.” Id. v.Roberts 126 N.H. 392-93cf
(1985) (noting that “[psychiatrists unanimouslyand psychologists counsel
that children should maintain and meaningfulretain relationships and that
to deny them contactscontinuing deprivation” (quotationis a and ellipses
omitted)).

cases,inAccordingly, some we a presumptionhave refused to allow of
bybepaternity proof biological Watts,to rebutted of Inpaternity. v.Watts

(1975), instance,115 N.H. 186 for we affirmed denial of divorcingthe a
requesthusband’s for blood tests to the ofdispute paternity children of the
Watts,marriage. 115 atN.H. 189. held although, general,We that in

common and statutorylaw paternity presumptions may be byrebutted
tests,blood “those do not .rules . .apply where defendant acknowl-has

edged the children as ownhis without for overchallenge years.”fifteen Id.
Similarly, we have a paternityallowed determination of to despitestand a

Thus,confirmed of biologicallack connection. in theIn Matter J.B. &of
—J.G., we thatheld the waspetitioner who listed as the onfather the

certificate,child’s birth had filed an affidavit of apaternity, had child
support against him,order entered and had “consistently maintained

—contact thewith child” had “standing parental rightsto seek full and
responsibilities under chapter notwithstandingRSA 461-A” paternitythat
testing had confirmed he was not the child’sbiological father. In the Matter
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the578, rejected contention ofJ.G., at the157 N.H. 581. WeJ.B. &of
amother, that could not bepetitionerthe thebiologicalchild’srespondent,

dictionary461-A he did not meet theunder RSA because“parent” chapter
forth at Webrings offspring.”“one or Id. 580.begetsdefinition of that

reasoned:

area,statutory inconsidering scheme thisoverarchingAfter the
must, manythat has set forth toolegislatureas we observe thewe

that do notparental requirealternative to establish statusroutes
argumentfor us theproof biological give respondent’sof ties to

of a connection tobiologicalmuch The lackweight. petitioner’s
forrequest parental rightsis therefore not fatal to his[the child]

461-A,and under so as heresponsibilities chapter longRSA
parent bysufficient facts to establish his status as a otheralleges

means.

omitted).(citations biologicalconclude that the lack of aAccordingly,Id. we
theMadelyn applicationand is not a bar to ofconnection between Susan

holding presumption.out
168-B:3, (d),IGiven our construction of RSA we need not address

Fitzwilliam, 142constitutional Olson v. Townarguments.Susan’s See of
(1997)339, 345N.H. that cases(noting groundswe decide on constitutional

only necessary).when

1(d)reasons, 168-B:3,all of the we that RSAforegoingFor hold
applies to women and men. now determine Susanequally We must whether
has sufficient facts to state a claim under that statute. concludealleged We
that she has.

facts,theAssuming allegedtruth of Susan’s and allconstruing
her,lightreasonable inferences in the most favorable to Farm Cas.Family

Co., 670,Ins. N.H. at we that she thatadequately pleaded155 conclude she
Madelynreceived into home held out child.openly Madelynher and as her

planned together. TheyMelissa to and raiseShe and have children
inprepared Madelyn’s nursery together they jointlythe home had

it a topurchased they “thought good place family.”because would be raise a
born,Madelyn was Susan in the room.delivery alleges:When was She

Melissa,Maddie, avery beginning, family.“From the I were Melissaand
the ‘Mommy,’ Togetherwas and I was the ‘Momma.’ we were ... Maddie’s

and Maddie our I loved Maddie asparents, daughter. my daughter,was
my mytreated as and her asdaughter, daughter.”her saw

true,allegations, regardedtaken as indicate thatSusan’s Melissa also
Madelyn’s by, givingas otherparent among things,Susan as evidenced

andcommemorating Baby,”Susan a card the “Birth of Ourgreeting
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“Momma,”including Madelyn’sher as and her asparents ongrandparents,
Madelyn’s family allegationstree. The also indicate that appearedSusan
“to Madelyn’s parent. Madelynthe world” to be lastshares Susan’s name.

Melissa,Susan was named as a with in birthparent, along announcements
in a aceremony. parentand church Susan was named in Madelyn’sas

records,medical a parentschool and and was treated as Madelyn’sat
preschool.

Taking Susan’s as andallegations drawingtrue all reasonable inferences
favor,in her we hold that she a presumedhas stated claim for parentage

1(d).168-B:3, B.,under RSA Elisa 117 at 670 (holdingR3d birthCf.
mother’s same-sex was “apartner presumed mother . . . because she
received children herthe into home and them outopenly held as her natural
children”); Chatterjee, 280 P.3d at 296 (holding same-sex ofpartner
adoptive mother asserted sufficient facts to give her tostanding establish
parentage allegations satisfy“because her [statutory]the out provi-hold
sion”). Accordingly, familywe reverse the division’s dismissal of Susan’s
verified parenting petition and remand. We familydirect the division to
schedule a onprompt hearing requestSusan’s temporaryfor orders. In
light of our holding regarding Susan’s claimparentage uponbased the
statutory outholding provision, we need not heraddress other asserted

of parental rights,bases and we no withexpress opinion respect to them.
Consequently, familywe also vacate the division’s denial of Susan’s

motion to intervene in adoption proceedings staythe and proceedingsthose
until the ofissue Susan’s parentage Madelyn finallyof is determined.

Similarly, familywe vacate the division’s of guard-termination Susan’s
ianship Madelyn stayover and those proceedings until the ofissue Susan’s
parentage Madelyn finallyof is determined.

Reversed part; part;in vacated in
and remanded.

Dalianis, C.J., CONBOY, LYNN, BASSETT, JJ.,and and concurred.


